IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30218
Summary Cal endar

EARL HAM LTOCN,
Pl ai ntiff-Appellant,
vVer sus

DONNA E. SHALALA, Secretary of
Heal th and Hunan Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Eastern District of Louisiana
(93 CV 472 L(1)(4))

(Cct ober 17, 1994)
Bef ore REAVLEY, DAVIS and DeMOSS, Circuit Judges.
REAVLEY, Circuit Judge:”

Earl Hamlton ("Ham Iton") appeals the district court's
grant of summary judgnent in favor of the Secretary of Health and
Human Services (the "Secretary"), affirmng the denial of his
application for disability insurance and suppl enental security

i ncone ("SSI") benefits.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



BACKGROUND

Ham I ton applied for disability insurance and SSI benefits
in 1990, claimng that he suffered from hi gh bl ood pressure,
vi sual problens and nental inpairnments. Hamlton's application
was denied by the Social Security Adm nistration and on
reconsi deration, after a hearing, an Adm nistrative Law Judge
("ALJ") al so denied benefits on grounds that he was not disabl ed.
The Appeals Council reviewed and affirned the ALJ's decision and
it becane the final decision of the Secretary. Ham |l ton sought
review of the Secretary's decision in federal court pursuant to
42 U.S.C. 8405(g)(1991). The district court granted the
Secretary's notion for sunmary judgnent. W affirm

DI SCUSSI ON

Ham I ton all eges that his Wechsler Adult Intelligence Scal e-
Revised ("WAIS") |1.Q scores were not given proper consideration
by the ALJ and subsequently the Secretary. These scores can be
used to determ ne whether a claimnt should be classified as
mentally retarded pursuant to 20 C. F. R Part 404, subpart P,
Appendi x 1, 812.05(c) ("Listing 12.05")(1991). Listing 12.05
provides that a person is classified as nentally retarded and
qualifies for benefits if that person has "a valid verbal,
performance, or full scale 1Q of 60 through 70 and a physical or
ot her nental inpairnment inposing additional and significant work-
related limtation of function.” 1d. Hamlton scored a
performance 1.Q of 78, a Full Scale I.Q of 69, and a Verbal
|.Q of 64.



The Secretary found that these scores were not valid. See,

Muse v. Sullivan, 925 F.2d 785, 790 (5th G r. 1991)(hol di ng that

an ALJ may nake factual determ nations on the validity of 1.Q
tests). Dr. Fontenelle, the doctor adm nistering the exam
indicated that the verbal score was a "low estimte" and that
Ham lton "did not put forth good responses on these test itens.
He sinply answered qui ckly and wi thout concern for accuracy."
Thi s assessnent of Ham | ton was supported by the assessnent given
by Dr. Cohen. After conducting a psychiatric exam nation, Dr.
Cohen stated that Ham | ton comrunicated in a markedly vague and
contradi ctory manner and that many of plaintiff's statenents
| acked credibility.

Dr. Fontenelle adm nistered two other tests, the Leiter
I nternational Performance I ndex test and the Peabody Picture
Vocabul ary test, both of which indicated borderline range of
intellectual ability rather than mld nental retardation. Dr.
Fontenell e concluded in his diagnosis that Ham | ton was of
borderline intelligence. The Secretary accepted this assessnent
of Hamlton's intelligence | evel and concluded that his
i npai rment did not qualify as one in the list of serious
i npai rments under listing 12.05(c). W hold that this finding
was based on substantial evidence.

Since the Secretary found that Ham lton did not have a valid
verbal, performance, or full scale IQ of 60 through 70, the
Secretary did not have to assess whether Ham lton's inpairnents

were inposing a significant work-related [imtation. |[|nstead,



the Secretary correctly determ ned whet her Ham | ton's ot her

i npai rments were "severe" under the third step of the sequenti al
steps used to determ ne whether soneone is disabled. See, 20
C.F.R Part 404.1520(c) and 416.920(c)(1991). The Secretary's
finding that Hamlton's inpairnments were not severe was based on
substantial evidence. Hamlton's hypertension was controlled and
his vision was not inpaired. The only evidence of headaches was
Ham I ton's own statenents and there was substantial evidence in
the record to support the Secretary's finding that HamIton's
statenents were not credible.

At the fourth step of the sequential analysis, the Secretary
found that Ham |l ton was not di sabl ed because he was capabl e of
performng his past work. See, 20 C.F.R 88 404.1520(d) and
416.920(d) (1991). In his testinony, Ham|lton did not claimthat
he could not performhis fornmer job as a pipe cleaner. The
medi cal evi dence supported the finding that Hamlton's limted
intellectual abilities would not prevent himfromworking as a
pi pe cleaner. Hamlton clained that headaches, and not
hypertensi on or obesity, prevented himfrom successfully keeping
a job. As discussed above, the Secretary found that Hamlton's
clains regarding his headaches | acked credibility.

Consi dering the nedi cal evidence, the testinony at the
adm nistrative hearing, and the entire admnistrative record, the
Secretary's finding that plaintiff is not disabled is supported
by substantial evidence.

AFFI RVED.



