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EMLIOM GARZA, Circuit Judge:’

Plaintiff Stuart Smth sued his fornmer enpl oyer and t he naster
of the S/S STONEWALL JACKSON for wongful discharge. The district
court granted the defendants' notion for summary judgnment and this
appeal followed. W affirm

I

Sm t h was enpl oyed by def endant Wat er man St eanshi p Cor porati on

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



("Waterman") as a third mate aboard the S/'S STONEWALL JACKSON. The
mast er of the vessel, Dennis K O Laughlin, assigned Smth the duty
of reporting the distance between the stern of the vessel and the
wharf during an undocki ng maneuver. The stern of the vessel hit
the wharf during the undocki ng procedure, damagi ng both the vessel
and the wharf. The next day Smth was term nated for not carrying
out his assigned duties. Investigations by both the Coast CGuard
and O Laughlin indicated that Smth had provided incorrect
information to the bridge.

Smth filed suit against Waterman and O Laughlin, claimng
that he was discharged without cause in violation of 46 U S. C
§ 10313(c). The defendants noved for summary judgnent, arguing
that Smth's enploynent was "at will" and not covered by § 10313,1
and because Smth was not wongfully di scharged, but was di scharged
for not carrying out his assigned duties. The district court
granted the defendants' notion for sunmary judgnent, finding that
Smth was not wongfully di scharged. Smth appeal s t he deci si on of
the district court, arguing that the Coast Guard Report of
| nvestigation (the "Report") shoul d not have been consi dered by the
court in support of the notion for sunmary judgnent.

I
I n support of summary judgnent, the defendants relied on the

Report to denonstrate the absence of a genuine issue of fact

1 For purposes of this opinion we will assune arguendo that the

col I ective bargai ni ng agreenent between Snith's union and Waterman i s sufficient
to invoke 46 U.S.C. 8 10313(c) and that Smith could only be discharged for just
cause.
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regarding Smth's claimof wongful discharge. Smth argues that
the report 1is hearsay, does not neet the standards of
trustworthiness required by Federal Rule of Evidence 803(8) as an
exception to the hearsay rule, and therefore should not have been
consi dered when deciding the notion for summary judgnment.? We
di sagree. Evaluative reports are presuned adm ssible under Rule
803(8)(C and the burden is on the non-noving party to prove the
report's untrustworthiness. Mss v. Qe South Real Estate Inc.

933 F.2d 1300, 1305 (5th Gr. 1991). Smth did not introduce any
evidence indicating that the report is untrustworthy. |In fact, the
record indicates that: (1) the investigation was tinely; (2) that
a formal hearing to determ ne fault was not warranted because this
was not a nmajor marine accident; (3) that Smth was given input
into the investigation, that his statenent was included in the
report; and (4) that the investigator kept the case open at Smth's
request; it was only when no additional information could be
provided to support Smth's position that the case was cl osed. W
therefore reject Smth's argunent about the adm ssibility of the

report.

2 Rul e 803(8) provides that "public records and reports" are not
excluded by the hearsay rule, even though the declarant is available to testify.
The rule defines "public records and reports" in relevant part as foll ows:

Records, reports, statenments, or data conpilations, in any form of
public offices or agencies setting forth (C in civil actions and
proceedi ngs... factual findings resulting froman investigati on made
pursuant to authority granted by law, wunless the sources of
i nformation or other circunstances indicate |ack of trustworthiness.

The Advi sory conmittee suggested four factors which are hel pful in determning
trustworthiness: (1) the tineliness of the investigation;(2) the special skill or
expertise of the official; (3) whether a hearing was held and at what |evel; and
(4) possible notivational problens.
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We review a district court decision granting summary judgnent
de novo applying the sane standard as the district court. A court
will grant a notion for summary judgnent if the record discloses
"that there is no genuine issue of material fact and that the
moving party is entitled to judgnent as a natter of |aw. " Fed. R
Cv. P. 56. The party seeking summary judgnent bears the initial
burden of identifying those portions of the pleadi ngs and di scovery
onfile, together with any affidavits, that it believes denonstrate
t he absence of a genuine issue of material fact. Celotex Corp. v.
Catrett, 477 U.S. 310, 325, 106 S. C. 2548, 2554, 91 L. Ed. 2d 265
(1986) . Once the party seeking summary judgnent carries its
initial burden, the non-noving party nust show that sunmary
j udgnent shoul d not be granted. Id. Although we nust "reviewthe
facts drawing all inferences nost favorable to the party opposing
the notion," Reid v. State FarmMit. Auto. Ins. Co., 784 F.2d 577,
578 (5th Cir. 1986), the non-noving party cannot rest upon the nere
allegations or denials in its pleadings, but nust set forth
specific facts show ng the existence of a genuine issue for trial.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 256-57, 106 S. C
2505, 2514, 91 L. Ed. 2d 202 (1986).

I n support of summary judgnent, the defendants submtted the
Report and O Laughlin's affidavit. The Report states that "[a]l
avai |l abl e witness statenents indicate that the third mate on the
stern of the vessel relayed incorrect distance information to the
bridge. The master of the vessel, not having an unobstructed vi ew

of the stern, nmade engine and steering orders based on this
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incorrect information." Al t hough the report alludes to other
possi bl e causal factors for the accident, the Report concl udes t hat
Smth failed to relay correct distance information to the bridge.
O Laughlin's affidavit denonstrates that Smth was di scharged due
to his failure to give accurate information to the bridge. Based
on these evidentiary docunents, the defendants net their burden of
denonstrating the absence of a genuine issue of material fact.

The burden therefore shifted to Smth to set forth specific
facts in the record that woul d have supported a reasonable jury in
finding that he was wongfully di scharged. Anderson, 106 S. C. at
2510. After carefully reviewing the record, we conclude that Smth
did not neet this burden. Smth's assertion in his opposition
nmotion that he followed the instructions given to himand that he
gave estimates of the distance fromthe dock to the nearest part of
the vessel within 90% accuracy, is not supported by any facts in
the summary judgnment record. See Leonard v. Dixie Well Serv. &
Supply, Inc., 828 F.2d 291, 295 (5th Gr. 1987) (stating that
"ultimate facts or conclusions of |aw can neither support nor
defeat a notion for sunmmary judgnent"). Simlarly, Smth's
affidavit fails to set forth any specific facts establishing an
issue for trial. Because no genuine factual dispute exists as to
whet her Smth was wongfully di scharged, we hold that the district
court's grant of sunmary judgnent was proper.

11
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



