IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30169
Conf er ence Cal endar

ANDREW B. CHARVET,
Pl ai ntiff-Appellant,
ver sus
HEALTH AND HUMAN SERVI CES,
aka Donna Shal al a, Secretary of
Heal t h and Human Servi ces,
Def endant - Appel | ee.
Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. CA 88-5521 |
) (Novenber 17, 1994)
Before JONES, DUHE, and PARKER, Circuit Judges.
PER CURI AM *
Andrew B. Charvet challenges the denial of his notion for
relief pursuant to Fed. R Cv. P. 60(b).

The denial of a Rule 60(b) nmotion is reviewed for an abuse of

di screti on. Fi rst Nationwi de Bank v. Summer House Joi nt Venture,

902 F.2d 1197, 1200 (5th Cr. 1990). Under this standard, "[i]t
is not enough that the granting of relief m ght have been

perm ssi bl e, or even warranted--denial nust be so unwarranted as

to constitute an abuse of discretion.” Seven Elves, Inc. V.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Eskenazi, 635 F.2d 396, 402 (5th Cr. 1981) (enphasis in
original).
"[ Al ppel | ate review of the denial of such a notion " nust be
narrower in scope than review of the underlying order of

di sm ssal Phillips v. Insurance Co. of N. Anerica,

633 F.2d 1165, 1167 (5th G r. 1981) (citation onmtted).
"[T] he denial of a Rule 60(b) notion does not bring up the

underlying judgnment for review " Matter of Ta Chi Navigation

(Panama) Corp. S. A, 728 F.2d 699, 703 (5th Gr. 1984) (citation

omtted). This Court ""may not treat the appeal fromthe ruling
on the rule 60(b) notion as an appeal fromthe [underlying order]

itself.'"™ Aucoin v. K-Mart Apparel Fashion Corp., 943 F.2d 6, 8

(5th Gr. 1991) (citation omtted). A Rule 60(b) notion thus
does not "vitiate the requirenent of a tinely appeal." Aucoin,
943 F.2d at 8.

Charvet does not supply the Court with any reason what soever
justifying relief fromthe operation of the sunmmary judgnent in
favor of the Secretary. Therefore, Charvet fails to denonstrate
that denial of his Rule 60(b) notion was so unwarranted as to
constitute an abuse of discretion.

The judgnent of the district court is AFFI RVED



