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BENAVI DES, Circuit Judge:”

M chael Ant hony Bernard was found guilty of being a convicted
felon in possession of a firearm 18 U S.C 8§ 922(9)(1). On
appeal, he argues that the court erred in denying his requested
jury instruction on the defense of justification. Fi nding the
court did not abuse its discretion, we affirm

|. FACTS AND PROCEDURAL HI STORY
On the evening of August 2, 1993, agents for the Bureau of

Al cohol, Tobacco, and Firearns were in the process of arresting

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



four individuals for possession of a substantial nunber of firearns
and crack cocaine at the residence of Gary Ray in New O| eans when
t hey observed Bernard enter the house. One of the agents noticed
a bulge in Bernard's pants which turned out to be a large sem -
automatic assault pistol with a thirty-round clip. The gun was
| oaded and in a ready-to-fire position. The agents took the gun
fromBernard and, after | earning he was a convicted felon, arrested
hi m

Previously, in January 1993, Bernard had pleaded guilty to
mansl aughter and received a suspended sentence and two years
probation. At the arraignnment, the decedent's nother shouted out

incourt "it's not over until [the nother] say[s] it's over." Sone
weeks | ater, Bernard was shot at by unknown i ndivi dual s near Canal
Street in New Ol eans, Louisiana. Bernard called the police but
they never arrived. He also was attacked by unknown assailants in
July 1993 near Tchoupitoulas Street in New Ol eans, Louisiana.
Again, Bernard called the police, but they did not respond.

In July of 1993, Bernard and his famly began receiving
t hr eat eni ng phone calls detailing specific acts of viol ence agai nst
himand his famly. On July 24, one caller warned that if they
could not get Bernard, they would get his cousin, Janes
Wi tti ngton. That evening, Bernard's cousin was shot outside a
barroomin uptown New Ol eans.

Two days | ater, Bernard gave Gary Ray $150 for a gun. Bernard

borrowed the gun for a week "just in case an energency occur[red]

at the house. . . ." He stored it in a safe on a shelf in his



closet, as he did not think it necessary to take the gun with him
when he left the house. He was in the process of returning the gun
when he was arrest ed.

Prior to trial, the governnent filed a notion in limne to
preclude Bernard's anticipated attenpt to raise the defense of
coercion or duress.! The court declined to rule on the notion
until the conclusion of the trial, at which tine it refused to give
Bernard's requested jury instruction on that defense. The jury
found Bernard guilty of being a convicted felon in possession of a
firearm and the court sentenced himto 39 nonths of inprisonnent.

1. JUSTI FI CATI ON DEFENSE | NSTRUCTI ON
Bernard contends that the district court erred in denying his

request for an instruction on his defense of justification.?

1 "The proper nane of this defense has apparently not been
established.” United States v. Harper, 802 F.2d 115, 117 n.1
(5th Gr. 1986). Throughout this opinion, it will be referred to
i nterchangeably as the defense of justification, coercion or
dur ess.

2 Bernard submtted a witten proposed jury instruction on
coercion or duress and also orally requested the followng jury
instruction conditionally submtted by the governnent:

The defendant contends that he was not acting
wllfully because he was acting under coercion or
duress. In a court of law, the term coercion or duress
has a very particular neaning. |In order to provide a
| egal excuse, the clained coercion or duress nust neet
all of the follow ng requirenents:

First: The defendant was under an unlawful and
present, inmmnent, and inpending threat of such a
nature as to induce a well-grounded apprehensi on of
death or serious bodily injury and the coercion or
duress nust be in operation at the tine of the acts
which you may find that the defendant comm tted;

Second: The defendant had not reckl essly or

3



Bernard asserts that he needed the firearm for self-defense,
because he was being stal ked by the relatives of his mansl aughter
victim Bernard further asserts that the firearmwas necessary to
protect his famly.

This Court reviews the district court's refusal to give a
requested jury instruction for an abuse of discretion. United

States v. Pennington, 20 F.3d 593, 600 (5th G r. 1994). "The

refusal to give a jury instruction constitutes error only if the
instruction (1) was substantially correct, (2) was not
substantially covered in the charge delivered to the jury, and (3)
concerned an inportant issue so that the failure to give it
seriously inpaired the defendant's ability to present a given

defense." Pennington, 20 F.3d at 600 (citation omtted). As for

negligently placed hinself in a situation in which it
was probable that he would be forced to choose the
crim nal conduct;

Third: The defendant had no reasonabl e, | egal
alternative to violating the law, that is, a chance
both to refuse to do the crimnal act and al so avoid
the threatened harm and

Fourth: That a direct causal relationship may be
reasonably antici pated between the crimnal action
taken and t he avoi dance of the threatened harm

A general fear, or an apprehensi on of danger that
is vague or inprecise or that is not a fear of imedi-
ate harmor death, is not sufficient to substantiate a
def ense of coercion.

Finally, even when an initial step in a crimnal
venture is the product of duress or coercion, if the
def endant of his own volition decides to continue with
the crimnal enterprise after there is no reason to be
afraid, then he cannot raise the defense of coercion or
dur ess.



the first and second requirenents, the governnent does not contend
that the proposed instruction is substantially incorrect or that
the proposed instruction is covered in the submtted charge.
Therefore, the only question is whether Bernard was entitled to
present this defensive theory to the jury.

A district court's refusal to charge on a defense theory for
which there is an evidentiary foundation and which, if believed by
the jury, would be legally sufficient to render the accused

i nnocent, is reversible error. United States v Stowell, 953 F. 2d

188, 189 (5th Cir.), cert. denied, 503 U S 908, 112 S.C. 1269

(1992); United States v. Schmick, 904 F.2d 936, 942 (5th Cr.

1990), cert. denied, 498 U S 1067, 111 S. . 782 (1991). A

def endant nmay pose a justification defense to the charge of being

a felon in possession of a firearm United States v. Harvey, 897

F.2d 1300, 1304 (5th CGr.), cert. denied, 498 U S. 1003, 111 S.C

568 (1990), overruled on other grounds, United States v. Lanbert,

984 F.2d 658, 661-62 (5th Cir. 1993) (en banc).

To prevail on such a defense, Bernard had to show that (1) he
or a nmenber of his famly was under an unlawful, present, inmm nent,
and i npending threat of such a nature as to i nduce a well -grounded
apprehensi on of death or seriously body injury; (2) he had not
reckl essly or negligently placed hinself in asituationin whichit
was probable that he was forced to choose the crimnal conduct
(possession of the firearm; (3) he had no reasonable | egal
alternative to violating the law, that is, no chance to refuse to

do the crimnal act and to avoid the threatened harm and (4) a



direct causal relationship nmay be reasonably anticipated between
the crimnal action taken and t he avoi dance of the threatened harm

Harvey, 897 F.2d at 1304-05; United States v. Liu, 960 F.2d 449,

454 (5th Gir.), cert. denied, __ US. _, 113 S.Ct. 418 (1992).

For a felon to be justified in armng hinself, he nust be
under a "present, imrediate, and i npending threat . . . of death or
serious bodily injury." Liu, 960 F.2d at 453 (internal quotation
mar ks and parent heses omtted). The i medi acy el enent has been
described as allowing for possession of a firearm "only
during the tine he is endangered. Possession either before the
danger or for any significant period after it remains a violation."

United States v. Panter, 688 F.2d 268, 272 (5th Gr. 1982); United

States v. Harper, 802 F.2d 115, 118 (5th G r. 1986). |In Panter

t he defendant (Panter) had a brief argunment with an i ntoxi cated man
ina bar. 688 F.2d at 269. The man stabbed Panter in the abdonen

with a pocketknife. Panter alleged that he reached under "the bar

for a club that he knew was kept there." 1d. However, instead of
finding a club, his hand fell upon a pistol. Panter then shot and
killed his assailant. W held "that where a convicted felon,

reacting out of a reasonable fear for the |life or safety of

hinself, in the actual, physical course of a conflict that he did

not provoke, takes tenporary possession of a firearm for the
purpose or in the course of defending hinself, he is not guilty of

violating [18 U S.C.] 8§ 1202(a)(1)."® 688 F.2d at 272 (enphasis

3 Athough 18 U . S.C. 8§ 922(g)(1) is the statute at issue in
this case, both statutes involve prohibiting a convicted felon
from possessi on a gun.



added) .

We nust viewthe facts in the |ight nost favorable to Bernard.
Panter, 688 F.2d at 269. Bernard i ntroduced the foll ow ng evi dence
to show that an energency exi sted: the statenent nmade by the not her
of his manslaughter victimin court in January of 1993, threats
over the phone; being shot at on the streets of New Ol eans during
1993, and his cousin being shot while outside a bar on July 24,
1993. Bernard stated that he arned hinself, "just in case" he
needed a firearm for approxi mately one week, fromJuly 26, 1993,
until he was apprehended on August 2, 1993 (he testified he was in
the process of returning the weapon), and that for this tinme he did
not take the weapon out of his house but kept it in a safe on a
shelf in his closet.

The i mmedi acy factor is a key factor in analyzing this issue.
The question is whether there was an i medi at e energency justifying
Bernard arm ng hinself and remai ning arned for eight days. Again,
viewi ng the evidence in the |ight nost favorable to Bernard, while
he denonstrated that he had been in danger while wal king on the
streets of New Ol eans over a seven-nonth period, the circunstances
did not showthat for the week after July 26, he was "in the actual

physi cal course of a conflict" as described in Panter, supra.

There was no particul ar i nmedi ate danger that justified possession
of the weapon two days after the attack on his cousin.
Accordingly, answering this question affirmatively would be an

expansi on of the imedi acy requirenent. W decline to do so



Addi tionally, prior caselawindicates that Bernard has fail ed
to show that he had no reasonable, |legal alternative to violating

the law.* In United States v. Gant, 691 F.2d 1159, 1162-63 (5th

Cr. 1982), two undercover officers entered the busi ness offices of
a transportati on conpany owned by the defendant (Gant), a convicted
felon. The officers attenpted to sell Gant a machi ne gun, but he
refused and summoned an enployee from the storage area. That
enpl oyee also refused to purchase the gun. Nevert hel ess, the
officers continued to press them to buy the gun. Gant and his
enpl oyee excused thensel ves and conferred in the storage area. A
few weeks earlier, there had been a robbery attenpt at the office,
and they thought that this was another one. They agreed to try to
stop this one by scaring off the nen. The enpl oyee was carrying a
pi stol, and he suggested to Gant that he should retrieve a gun from
the filing cabinet. Gant did so and reentered the office with the
pi stol protruding fromhis pocket. The officers then placed them
under arrest. This Court opined that "[t]he npbst obvious |egal
remedy was sinply to call the police.” 691 F.2d at 1164. Siml ar
to the instant case, Gant testified that he previously had called
the police but they were slow to respond. We found that one
contact did not establish that such an option was illusionary.

Li kewi se, Bernard has not shown that calling the police would have

4 In regard to whether Bernard was responsible for placing
hinmself in the threatening situation, the governnent contends
that Bernard' s drug-dealing activity before and after his
mansl aught er of fense created the dangerous situation. However,
assum ng Bernard's allegations to be true, his vendetta scenario
does not enbrace a continuing provocation on his part.



been futile.® Bernard' s evidence fails to establish that he did
not have the tinme or opportunity to nmake any choice other than to
use a weapon to defend hinsel f.

G ven the above-cited precedent (Panter and Gant) established
by this Court, we are constrained to find that the evidence is
insufficient towarrant the justification defense instruction. The
district court thus did not abuse its discretion in denying the
requested instruction.

In a related argunent, Bernard contends that the district
court not only erred when it refused to give his requested jury
charge on his justification defense, but that it essentially
charged the jury that he was guilty when it gave its reasons for
denyi ng the charge. Specifically, Bernard chall enges the foll ow ng
statenent nmade by the court when explaining why it would not give
a charge on the justification defense: "I've decided that it
doesn't neasure up and that | should not send to the jury the
notion that there is a defensive contention worthy of their

deliberation in the course of this crimnal trial."®

5> Although Bernard testified that the police did not
respond when he phoned regardi ng the shooting near Broad and
Canal streets, he did testify that on another occasion he tal ked
to the police about his situation and was assured that if the
assailant cane to his house and he called, they would respond.

6 The governnment contends that this issue should be re-
viewed for "plain error" because Bernard did not articulate the
grounds for his objection to the court's ruling. The record
reflects, however, that counsel objected imedi ately after the
court's ruling as foll ows:

[ COUNSEL] "Your Honor, may |, before the United States
attorney begins [his closing argunent], object to the
ruling of the Court?"



A claimof judicial m sconduct is reviewed, not by focusing on
i solated statenents, but by focusing on "the totality of the
circunstances, considering factors such as the context of the
remark, the person to whom it is directed, and the presence of

curative instructions."” United States v. Lance, 853 F.2d 1177

1182 (5th Cr. 1988). "As a general rule," to show judicial bias,
a defendant nust denonstrate that the error was substantial and
that it prejudiced his case. |d. Because Bernard was not entitled
tothe requested justification instruction, the court's explanation
of the sane did not anmpunt to judicial msconduct.’
CONCLUSI ON
For the above stated reasons, the judgnent of the district

court 1s AFFI RVED

THE COURT: Yes, sir.

[ COUNSEL] May | object to the curtailnment of ny clos-
i ng argunment which that ruling inplies?

THE COURT: Well, | think that your objection is cer-
tainly noted and entered on the record. :

Id. at 242. Counsel's grounds for objecting are clear fromthe
record, and he preserved the issue for full appellate review

" At oral argunent, counsel for Bernard abandoned the cl ai m
that the district court commtted reversible error when it
permtted evidence of his having received an ot her than honorabl e
di scharge fromthe Navy.
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