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Before PCOLI TZ, Chief Judge, JOLLY and BARKSDALE, Circuit Judges.

PER CURI AM *

At issue is whether the district court erred by dism ssing as
frivolous, under 28 U S . C. § 1915(d), this pretrial detainee
action. We AFFIRMin PART and VACATE and REMAND i n PART.

| .

Charl es Joseph, Jr., proceeding pro se and in fornma pauperis,
filed three civil rights actions regarding his nedical care and
ot her conditions of confinenent while incarcerated at the Ol eans
Parish Prison (OPP). The actions were consolidated; and after a
Spears hearing, the magistrate judge determ ned that the clains
were frivolous and recommended di sm ssal under 8§ 1915(d). Joseph
does not challenge either the dism ssal of all defendants except
the Sheriff and OPP personnel, or the dismssal of his clains
regarding vermn infestation, fire hazards, or TB nedication.
Accordingly, these rulings are not in issue and that portion of the
j udgnent i s AFFI RVED

At the hearing, the magistrate judge focused exclusively on

Joseph's nedical clains. But, as noted, her report and

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.

-2 .



reconmmendati on recomended that all clainms, including those not
di scussed at the hearing, be dism ssed as frivol ous.

Joseph filed a letter in February 1994, which the district
court construed as an objection to the report. In that letter
Joseph does not nention the failure to address his other clains at
the hearing, saying only:

| Charl es Joseph, Jr. #2515 adamantly di sagree

with the Recomendation of Cvil Action

nunbers 93-2974, 93-3073, 93-3672 that these

clains be dism ssed as frivol ous, and request

proper proceedings to continue, also as soon

as possi bl e.
The district court overruled Joseph's objection and adopted the
report.

1.

An | FP conpl ai nt nmay be di sni ssed as frivol ous under 8§ 1915(d)
if it lacks an arguable basis in law or fact; we review such a
di sm ssal for abuse of discretion. E.g., Eason v. Thaler, 14 F. 3d
8, 9 (5th CGr. 1994). Toward that end, the court's discretion does
not permt it to dismss such a claimif, with further factua
devel opnment, it could pass 8§ 1915(d) nuster. Id. at 10.

This case involves a pro se conplainant who has since been
adj udi cated i nconpetent to stand trial. On the facts in this case,
Joseph was not required to ensure that the nmagistrate judge
devel oped factually each of his clains at the Spears hearing.

Moreover, he had no way of know ng whether the nmagistrate judge

believed his other clains nerited further factual devel opnent.
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We infer fromthe record that the clains in issue arose while
Joseph was a pretrial detai nee, based on his being transferred to
another facility after being adjudicated inconpetent to stand
trial. As hereinafter discussed, we vacate and remand for further
factual devel opnent all but two of the remaining clains in issue.

A

Joseph’s assertion that officials failed to apprise the
medi cal staff of an agreenent between the City of New Ol eans and
the Sheriff is arguably akin to a cl ai ned consent decree viol ation.
Because such a viol ation does not in and of itself provide a valid
basis for relief under 8§ 1983, the claimwas properly di sm ssed.
See Green v. MKaskle, 788 F.2d 1116, 1122-24 (5th G r. 1986).

B

Joseph conpl ai ned about restrictions on tel ephone usage and

the high prices for telephone calls and conm ssary itens. “In

evaluating the constitutionality of conditions or restrictions of

pretrial detention ... the proper inquiry is whether those
condi ti ons anpbunt to puni shnent of the detainee.” Bell v. Wl fish,
441 U.S. 520, 535 (1979). “If a ... condition is not reasonably
related to alegitimate goal -- if it is arbitrary or purposel ess”,

a court may infer that the condition anounts to puni shnent. NMorrow
v. Harwell, 768 F.2d 619, 625 (5th G r. 1985).

Qobvi ously, on the other hand, a condition is not tantanmount to

puni shnment nerely because it interferes with a detainee’ s desireto



live nore confortably. Bell, 441 U. S. at 537. The court properly
construed these allegations as nerely a conplaint about such
interference, and thus dism ssal was proper.

C.

Joseph alleged several instances of inadequate nedical
treatnent. As a pretrial detainee, his rights regarding his basic
human needs fl ow from Fourteenth Amendnent due process. See Bell,
441 U. S. 520. Because he conpl ai ns of episodic acts or om ssions
of officials, rather than the general conditions, practices, rules
or restrictions of pretrial confinenent, he nust establish that
officials acted with deliberate indifference to his nedical needs
to establish a constitutional claim See generally, Hare v. Cty
of Corinth, 74 F.3d 633 (5th Cr. 1996)(en banc).

1.

First, Joseph asserts that deputies at the OPP refused to
contact the nedical departnent after his several requests. He
al l eged that, on August 26, 1993, he conplained for over an hour
of chest pains and di zzi ness; that these synptons eventual |y caused
himto fall, injuring his back; that he remained on the floor for
45 m nut es before nedical help arrived; that his bl ood pressure was
checked and found to be high; and that the nedical staff failed to
conduct tests to diagnose a possible heart condition. H s nedical
records reflect, however, that this alleged om ssion did not

prevent himfromreceiving the follow ng reasonabl e nedi cal care:



after his fall, the nurse nonitored him for hypertension, and he
was schedul ed to see a doctor; the doctor exam ned him and ordered
medi cation and a special diet; and an x-ray of his back was ordered
(taken that Septenber 9) and was nor nal

We are unable to discern fromthe record whether the nedical
records upon which the magi strate judge relied to determ ne that no
factual basis existed for this claim conflicted with Joseph’s
Spears testinony because the magi strate judge failed to elicit from
Joseph specific factual allegations regarding the clainmed | ack of
treatnent. See Varnado v. Lynaugh, 920 F.2d 320, 321 (1991)(court
may not use prison records to counter plaintiff’s Spears
testinony). Due to this anmbiguity regardi ng whet her Joseph sought
to chal |l enge the accuracy of the nedical records, we nust find that
his claimdid not |ack an arguabl e basis in fact, and with further
factual devel opnent m ght have wthstood § 1915(d) scrutiny.

2.

Second, Joseph all eged that, when he infornmed prison officials
on Septenber 14, 1993, that he was having chest pains, heart
pal pitations, and di zzi ness, the deputy refused to call the prison
hospital. He alleged further that the synptons persisted the next
day, Septenber 15, causing another fall. At this point the nedical
staff was notified, and Joseph was nonitored until his blood
pressure decreased. H s nmedical records indicate that he was

treated on Septenber 15, after falling in his cell; that he wal ked



W t hout assistance to the clinic; that he was nedicated for pain
and nunbness in his |l eg; and that he was rel eased after 30 m nutes.
But, because Joseph's nedical records reflect also that he did not
receive treatnent on Septenber 14, when he asserts that he
requested such treatnment for arguably serious synptons, his claim
did not |lack an arguable basis in |aw or fact.

3.

Third, Joseph alleged that he suffered froma back condition
whi ch caused pain and nunbness in his foot, and that, although he
notified the nedical staff of his pain, he waited three weeks to
get a nedi cal appointnent. He alleged that, because he was not
given nedication for the condition, ordered at a doctor's
exam nation on Cctober 29, 1993, his knees gave way the next day,
causing himto fall. WMreover, earlier that October, a nagistrate
judge had ordered that Joseph be eval uated by an orthopedi st, but
no such examtook place. These clains also do not | ack an arguabl e
basis in |aw or fact.

D

Joseph asserted also that the OPP mail systemis deficient;
however, he did not claimthat tanpering with | egal mail prejudiced
his position as a litigant. See generally, Wlker v. Navarro
County Jail, 4 F.3d 410, 413 (5th Cr. 1993) (holding no
constitutional violationin mail process unless litigant's position

prejudiced). No questions regarding the manner in which the nai



system may have so prejudiced Joseph were posed at the Spears
hearing, and it is therefore possible that his insufficient factual
al l egations mght be renedied by further devel opnent.
E

Joseph conplained that the OPP food was not "nutritionally
sound”. The Constitution requires no nore than well-bal anced neal s
that contain sufficient nutritional value to preserve health for
pretrial detainees. Geen v. Ferrell, 801 F.2d 765, 770, 771 n.5
(5th Gr. 1986). Joseph was not questioned at the Spears hearing
about this claim and it possibly could have been renedied by this
further factual devel opnent.

F

Joseph asserted that the OPP guards would | eave the tier for
hours with the door closed, |eaving inmates in danger due to arned
prisoners. It is wunclear from his allegations whether the
conpl ained of actions were episodic, and thus subject to the
deli berate indifference standard, or the product of an established
rule or procedure, requiring application of the Bell reasonable
relationship standard. See generally, Hare, 74 F.3d 633.

Even assuming that the nore onerous deliberate indifference
standard applied, Joseph's claimwas prematurely di sm ssed. He was
not questioned regarding this claimat the Spears hearing, but he

alleged in his conplaint that OPP officials were aware that sone



i nmat es possessed weapons. It may be that, with further factual
devel opnent, this claimcould pass 8 1915(d) nuster.
L1l
For the foregoing reasons, the judgnent is AFFIRMED in PART
and VACATED in PART, and this matter is remanded for further
proceedi ngs consistent with this opinion.

AFFI RVED | N PART AND VACATED AND REMANDED | N PART



