IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30148
Summary Cal endar

SEALED,

Pl ai ntiff-Appellee,
VERSUS
SEALED,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-93-2193-H 2)

(August 18, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Appel | ee i nsurance conpany sought declaratory judgnent from
the district court that its insurance policy did not provide
coverage for clains asserted in a pending state tort action.
Concluding that the district court correctly entertained the
decl aratory judgnent action and awarded summary judgnent in favor

of appellee, we affirm

" Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



l.

On July 6, 1993, appellee asked the court to declare that its
insurance policy issued to appellant day care center did not
provi de coverage for clains asserted by separate parties in the
state lawsuit.! At the tinme, appellee had not been inpleaded in
the state suit. On Cctober 7, appellant did, however, file a
third-party demand against appellee in the state court action,
seeking a judgnent that appellee was obligated to defend and to
indemmify appellant in state court. Wthin two weeks of appel -
lant's petition, appellee noved the district court for sunmary
judgnent as to the insurance coverage issue and requested the
district court to dismss the declaratory action and to defer
resolution of the insurance coverage issue to the state court
pr oceedi ng. The district court denied appellant's notion to

dism ss and granted sunmary judgnent in favor of appellee.

.
Appellant first contends that the district court erred in
denying its notion to dismss the declaratory judgnent action
Appel l ant alleges that the district court m sapplied the rel evant

test for abstention as delineated by this court in Travelers Ins.

Co. v. Louisiana Farm Bureau Fed'n, 996 F.2d 774 (5th Cr. 1993).

Appel I ant chal | enges both the district court's denial of mandatory

abstention and its discretionary decision not to abstain.

! Pursuant to this court's order that the briefs and record excerpts renain
under seal, we refer to the parties as appellee and appellant only.
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A
We review a refusal to dismss a declaratory judgnment action

under an abuse of discretion standard. Rowan Cos. v. Giffin, 876

F.2d 26, 30 (5th Cr. 1989). ""ITA] district court abuses its
di scretion when it sumarily denies or grants a notion to dism ss
wi thout either witten or oral explanation' or "when it fails to
address and balance the relevant principles and factors of the

doctrine."" ld. (quoting In re Ar Crash D saster Near New

Oleans, 821 F.2d 1147, 1166 (5th Cr. 1987) (en banc), vacated on

ot her grounds sub nom Pan Anerican World Airways v. Lopez, 490

U S 1032 (1989)). Where the court has balanced all of the
rel evant factors, and where t he bal anci ng has been done reasonabl vy,
the decision should be granted "substantial deference."” Pi per

Aircraft Co. v. Reyno, 454 U S. 235, 257 (1981) (discussing the

abuse of discretion standard as it applies to forumnon conveni ens

review). Though the district court's discretionis broad, requests
for relief may not be dism ssed "on the basis of whim or personal

inclination." Hollis v. |Itawanba County Loans, 657 F.2d 746, 750

(5th Gr. Unit A Sept. 1981).

B

The ability of the district court to issue declaratory relief
may be subject to either mandatory or discretionary abstention
Mandat ory abstention attaches where

(1) a declaratory defendant has previously filed a cause of

action in state court against the declaratory plaintiff,

(2) the state case involves the sane i ssues as those invol ved

in the federal case, and (3) the district court is prohibited
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fromenjoining the state proceedi ngs under the Anti-Injunction
Act .

Travelers, 996 F.2d at 776 (enphasis in original).
The absence of any of the three factors defeats mandatory

abstention, and the district court has broad discretion over

whet her to grant declaratory relief. Torch, Inc. v. LeBlanc, 947
F.2d 193, 194 (5th Cr. 1991).

The relevant factors which the district court nust consider

include, but are not limted to, (1) whether there is a

pendi ng state action in which all of the matters in contro-

versy may be fully litigated, (2) whether the plaintiff filed
insuit in anticipation of a lawsuit filed by the defendant,

(3) whether the plaintiff engaged in forum shopping in

bringing the suit, (4) whether possible inequities in allow ng

the declaratory plaintiff to gain precedence in tine or to

change forunms exist, (5 whether the federal court is a

convenient forum for the parties and wtnesses, and (6)

whet her retaining the | awsuit in federal court woul d serve the

pur poses of judicial econony.
Travelers, 996 F.2d at 778 (citations omtted).

Appellant first alleges that the district court erred in
determ ning that this case was not subject to nmandatory abstenti on.
According to appellant, the relevant tinme frame in which to
eval uate the presence of the mandatory factors is the tine at which
the court disposes of the issue, rather than the tine at which the
declaratory action is filed. Hence, appellant contends that
appellee's July 6 filing date for the petition for declaratory
judgnent is irrelevant in determning whether appellant had
previously filed a simlar cause of action in state court;
appel l ant would have this court hold that its October 7 filing of
a third-party demand agai nst appellee in the parallel state court

action is dispositive. Under appellant's rationale, the fact that



the district court pronmulgated its decision on Decenber 15, a date
subsequent to the third-party demand, evidences appellant's prior
filing of a state court action addressing the sane issues. W are
unpersuaded that the relevant tinme frame is the date of the
district court disposition of the declaratory judgnent notion.
First, prior caselaw does not support appellant's position.
Appel l ant's suggestion that the Travelers |anguage, "nmay not
consider the nerits of the declaratory judgnent action," id. at
776, establishes the relevant tinme franme for reviewing the three
factors, is unfounded. Rather, the |anguage nerely prefaces the
enuneration of the three factors for mnmandatory abstention,
provi ding no nention or inference of any controlling date.
Furthernmore, although the facts of Travelers are not
di spositive, they do not support appellant's assertion. The
declaratory defendant in Travelers had filed, previous to the
declaratory plaintiff's federal action, a simlar state court
petition for declaratory judgnent. Hence, because the declaratory
defendant's petition in state court pre-dated the federal action,
the timng was irrelevant to the district court's decision. See

also St. Paul Fire & Marine Ins. Co. v. Lupin, No. 94-253, 1994 W

261935 (E.D. La. June 3, 1994) (holding that mandatory abstention
was inapplicable where the declaratory plaintiff filed his
conplaint in federal court prior to the declaratory defendant's
filing a third party demand in state court).

The plain language of Steffel v. Thonpson, 415 U S. 452

(1974), from which this court drew its declaratory |udgnent



standards in Texas Enployers' Ins. Ass'n v. Jackson, 862 F.2d 491

(5th Gr. 1988), cert. denied, 490 U S. 1035 (1989), nakes the date

at the tinme of the filing dispositive. "When no state crimna

proceeding is pending at the tine the federal conplaint is filed,

federal intervention does not result in duplicative | egal proceed-
ings or disruption of the state crimnal justice system" Steffel,
415 U. S. at 462. Under the Steffel rationale, the district court's
use of the declaratory judgnent filing date is consistent with the
policy rational e underlying federal pre-enption: "[C]onsiderations
of equity, comty, and federalismhave little vitality," id., where
no state court proceeding is pending.?

We al so agree with appellee that the adoption of appellant's
position would frustrate the court's goals of fairness and
consi st ency. If we were to hold that the district court's
di sposition date was the relevant tine at which to consi der whet her
a state action was pending, we would subordinate fairness to the
fortuities of the district court cal endar. The affirmative and
tinmely actions of the declaratory plaintiff, whoin this case filed
the federal claimwithin a nonth of the original state suit and who
was not even a naned party to the state suit at the tine, could be
held captive to the crowded district court docket. Under these
circunstances, the declaratory defendant <could nullify the
plaintiff's notion by namng the plaintiff in athird-party demand

at any tine prior tothe district court's resolution of the matter;

2 \W view as irrelevant the fact that Steffel involved a state crininal
proceedi ng.



this is inconsistent with the equity and efficiency goals that
underlie declaratory actions.
Finally, appellee does not appear to be trying to do "an end

run around the Anti-Injunction Act," Travelers, 996 F.2d at 776,
such that mandatory abstenti on woul d be necessary and appropri ate.
The timng of appellee's filing of the declaratory action))w thin
a month of the filing of the original state tort claimand three
months prior to appellant's third party denmand))evinces the
legitimate nature of the action.

Therefore, we hold that the date at which appellee filed the
declaratory action (July 6) is controlling as to the application of
the mandatory abstention factors. Because appellant did not file
its third-party demand in the state court proceeding until
Cctober 7, we find that there was no pending state court action
addressing the sane issue as that raised in the declaratory

judgnent and thus affirmthe district court's decision to reject

mandat ory abstenti on.

C.

We al so reject appellant's contention that the district court
abused its discretion in deciding not to dismss the declaratory
j udgnent action. W note that the court did not sunmarily reject
appellant's notion to dismss wthout providing even a cursory
analysis of the relevant facts and law. As such, we look to the
district court's decision for evidence of reasonabl e wei ghing and

construction of the Travelers factors, according substantial



deference consistent with the standard of review

We agree with the district court that there exists a pending
state court proceeding in which the insurance coverage issue can
be resol ved. Although appellee's notion for declaratory judgnent
preceded appellant's third-party demand in the state court
proceedi ng, we have recognized that the chronol ogi cal order of
filing is not dispositive in evaluating this factor of discretion-
ary abstention. Travelers, 996 F.2d at 779 n.15. Precedence in
ti me does not trunp autonatically where the pace of the state court
proceedings trails that in the federal court. [|d. at 779. As both
parties had submtted sunmary judgnent evidence to the district
court, the issue was ripe for disposition and, as such, the fact
that a state court action was pending is insufficient to require
abstenti on.

The second factor))whether appellee filed in the district
court in anticipation of being naned in state court))cuts in favor
of abstention. Appellee))unlike the Travelers declaratory plain-
tiff)did not file the declaratory judgnent notion to avoid
multiple lawsuits in nunerous different fora, an action that would
have been consistent with the purposes of the Decl aratory Judgnent
Act. Id. at 779. Appellee likely anticipated being naned in the

state court suit and brought this action to race to res judicata.

See Lupin, 1994 W. 261935 at *3 (reasoning that where declaratory
plaintiff nust have known that defendant would seek relief in
response to plaintiff's denial of insurance coverage, the second

factor counsels in favor of abstention).



On the issue of forumshopping, we disagree with the district
court, not because of its determnation that appellee was forum
shoppi ng, but rather because of its weighing of the relative forum
shoppi ng of appellant. The district court conceded that appellee's
action evidenced forumshoppi ng but offset this factor against the
f orum shoppi ng of both appellant and the other parties to the state
suit. The plain | anguage of the Travelers factors does not invite
such weighing, and neither does the relevant caselaw See
Travelers, 996 F.2d at 778; Lupin, 1994 W. 261935 at *3. Hence, we
discard the district court's discussion of the weighing of forum
shoppi ng and take at face value its concession that appellee "my
be said to be forum shopping."”

The district court correctly found that the possible inequi-
ties in issuing declaratory judgnent did not favor abstention. As
the district court noted, although two of the other parties to the
state action were not parties to the federal action, the fact that
neither of them would be covered by the insurance policy in
gquestion was adequate to discount this apparent inequity.
Simlarly, the fact that appellee filed this action within one
mont h of the state tort acti on gave appellant sufficient and tinely
notice of the claimbefore the state court proceedi ngs had becone

overly burdensone. Conpare Lupin, 1994 W. 261935 at *3 (concl udi ng

that where declaratory plaintiff had withdrawn its defense of
decl aratory defendant after three years of litigation and settle-
ment discussion in state court, the equities favored the defen-

dant).



Appellant's contention that the district court's appoi ntnent

nunc pro tunc of one of the declaratory defendants' nother as

quardi an ad litem does not resolve the clains of that defendant is

i ncorrect. The district court properly followed FeED. R Qv
P. 17(c), which allows for the appoi ntnent of a guardi an where the
state has not appointed a tutrix, irrespective of the representa-

tive's procedural capacity under state law. Slade v. La. Power &

Light Co., 418 F.2d 125, 126 (5th Cr. 1969) (per curiam, cert.
deni ed, 397 U. S. 1007 (1970). As such, the court renedi ed properly
this party's procedural capacity as a defendant, and the court's
exercise of jurisdiction over this party will not create inequities
by subjecting this decision to collateral attack in state court.
Finally, we agree with the district court's findings that the
i nterests of conveni ence and judicial econony support retention of
the declaratory judgnent. The parties have conpleted all discovery
relevant to the summary judgnent notion; "[a]ll that remains in
this case is the resolution of one, solitary, |egal question on
which the district court has already been thoroughly briefed."”
Travelers, 996 F.2d at 779. Furthernore, the disposition of the
i nsurance coverage may be relevant to the decision of the parties
to the state court action to continue that litigation or seek
settlenent options. Al t hough efficiency may be served by the
resolution of all aspects of the case in a single forum Lupin
1994 W 261935 at *3, we agree with the district court that
efficiency is better served by the tinely disposition in federal

court of this ripe matter.
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Appel lant's reliance upon Lupin and Sphere Drake Ins. Co. V.

Tiger Tennis Canp, 839 F. Supp. 403 (MD. La. 1993), is inapposite.

First, Lupin is distinguishable on the facts))the declaratory
plaintiff in that case had represented the defendant in the
parall el state court action for three years before filing a notion
for declaratory judgnent in federal court. In that case, the
equities overwhel mngly favored the defendant. Appellee's tinely
filinginthis case presents no such inequities. Second, the court

in Tiger Tennis was di sposed to abstain at |east partially because

ot her insurance policies involving simlar questions appeared to be
at issue. Appellants do not contend that nore than one issue is
before the district court and, as such, judicial econony may be
served by ruling on appellee's summary judgnent notion.

Most inportantly, we distinguish Lupin and Tiger Tennis by

pointing to the different standards under which those cases were
deci ded. Both are district court decisions, where the court is
given broad discretion to determne whether to abstain from

declaratory judgnent actions. See Tiger Tennis, 839 F. Supp. at

405. In contrast, we review the district court's decision for
abuse of discretion and nust grant substantial deference to the
decision where the court has weighed reasonably the relevant

factors. Piper Aircraft, 454 U S at 257. Al though we have taken

issue with sonme of the district court's findings (in particular,
t he bal anci ng of forum shoppi ng anong the parties), we are unable
to say that the district court in this case has failed to foll ow

its mandat e.
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We t herefore conclude that, under the appropriate standard of
review, substantial evidence supports the district court's decision
to deny appellant's notion to dism ss and to exercise jurisdiction

over the summary judgnent notion.

W review a grant of sunmary judgnent de novo. Thomas v.

Price, 975 F.2d 231, 235 (5th Cr. 1992). In order to avoid a
summary judgnent, the non-noving party nust present affirmative
evidence that creates a factual issue regarding the existence of
each and all elenents of the allegation for which that party would
have t he burden of proof at trial. "Unsubstantiated assertions of

an actual dispute will not suffice." Id. (citing Celotex Corp. v.

Catrett, 477 U S. 317, 323 (1977)).
An insurer has a duty, under Louisiana law,® to defend its
insured unless the allegations in the conplaint unanbiguously

excl ude coverage. Meloy v. Conoco, Inc., 504 So. 2d 833, 838 (La.

1987) (citing Anerican Hone Assurance Co. v. Czarniecki, 230 So. 2d

253 (La. 1969)). |If a liberal construction of any of the factual
allegations in the conplaint reveals the possibility of coverage

under the policy, the insurer has a duty to defend. Czarniecki,

230 So. 2d at 259. "Coverage is determned by conparing the
allegations in the conplaint wwth the terns of the policy, and the

court is to look only at the face of the conplaint and the

3 Because federal jurisdiction is based upon diversity of citizenship, we
apply Loui si ana substantive law. Erie R R v. Tonpkins, 304 U S. 64, 80 (1938).
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i nsurance contract in reaching this determnation.” Alert Centre,

Inc. v. AlarmProtection Serv., 967 F.2d 161, 163 (5th G r. 1992)
(citations omtted). "The insurer has the burden of proving an
exclusion to a legal certainty by a preponderance of the evidence."

Natural Gas Pipeline Co. v. Odom Ofshore Surveys, 697 F. Supp

921, 928 (E.D. La. 1988) (citations omtted), aff'd, 889 F.2d 633
(5th Gr. 1989).

A
We first address whether the district court erred in finding
that the factual allegations in the conplaint precluded coverage
under the Sexual Abuse Exclusion.? Under Louisiana |aw, an
insurer's duty to defend its insured is broader thanits liability

for a judgnent against him Jensen v. Snellings, 841 F.2d 600, 612

(5th Cir. 1988).° Hence, although we apply the legal rules
relevant to the duty to defend, we note that these rules represent
the upper limt of the legal sufficiency of the district court's
grant of summary judgnent.

Appellant's assertion that the district court wongly
di sm ssed the supporting evidence that it contends created a

factual issue as to the nature of the conduct alleged in the state

4 W assune, for the purposes of conducting this analysis only, that the
sexual abuse provision is unanbiguous on its face. W examne in turn the
validity of this assunption in the next section

5> Since neither of the parties has discussed whether the declaratory
judgnent includes the question of appellee's duty to defend, we assune that the
i ssue of appellee's liability for a judgnent against appellant is the only one
at stake.
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court conplaint is unfounded. Loui siana law requires that the
court look only at the face of the conplaint and the insurance
contract in determ ning coverage questions. Jensen, 841 F.2d at
612. Appel | ant does not dispute that the state court conplaint
al | eges that sexual abuse occurred; it insists that the supporting
af fi davits))a statenent froma corporate officer and a prelimnary
report fromthe Ofice of Comunity Services))create a materia
factual issue. Under Louisiana |aw, however, such materials are
irrelevant for the purposes of this declaratory action. W agree
wth the district court that all the clains in the original state
court petition "arise out of or result[] fronl the alleged events
and that all such clains are excluded expressly from appellee's
i nsurance policy.5

Appel  ant next contends that the Sexual Abuse Exclusion is
anbi guous and thus fails to provide adequate notice as to the
coverage limts. "Under Louisiana |aw, exclusions in an insurance

policy nust be clearly expressed."” Natural Gas Pipeline,

697 F. Supp. at 927 (citations omtted). Appellant first alleges
that appellee's failure to state the negligent om ssion | anguage in
t he Sexual Abuse Exclusion in the same form and with the sane
captioned headings as in the separate Assault and Battery and

Negl i gent Supervi si on Excl usion evidences the anbiguity.

6 The Sexual Abuse Exclusion reads in full: "In consideration of the
prem um charged, it is agreed that such coverage as is provided by this policy
shall not apply to any claim denmand and causes of action arising out of or
resulting from either Sexual Abuse, or Licentious, imoral, or sexual act,
whet her caused by, or at the instigation of, or at the direction of, or om ssion
by, the insured, his enployees, patrons, or any causes whatsoever."
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Under Louisiana law, "[t]he court will not supply an anbi guity

or allow recovery 'under the pretext of interpreting an anbiguity

where none exists. VWal |l ace v. Huber, 597 So. 2d 1247, 1249

(La. App. 3d Cr. 1992) (quoting Mrrison v. Mller, 452 So. 2d

390, 392 (La. App. 3d Gr. 1984)). "The insuring agreenent nust be

read together with applicable exclusions.” Natural Gas Pipeline,

697 F. Supp. at 927 (citing Southwest La. Gain, Inc. v. Howard A

Duncan, Inc., 438 So. 2d 215, 218 (La. App. 3d Gr. 1983), wit

deni ed, 442 So. 2d 447 (La. 1983)). The insurance contract nust be
construed as a whol e; | abel s and headi ngs are "not to be construed
at the expense of disregarding other sections or placenent."

Scarborough v. Travelers Ins. Co., 718 F.2d 702, 707 (5th Cr.

1983) .
We find no anbiguity in the negligent om ssion | anguage. The
policy excludes coverage for acts of sexual abuse, etc., whether

caused by "or at the direction of, or om ssion by, the insured, his

enpl oyees, patrons, or any causes whatsoever." This |anguage is
nearly identical to that which appellant points us to in the
Assault and Battery section: "arising out of assault and battery or

out of any act or omi ssion in connection with the prevention or

suppression of such acts.™ Both provisions expressly exclude

coverage for acts resulting fromnegligent om ssions; the fact that
the Assault section delineates the negligent omssion in the
headi ng, whereas the Sexual Abuse section fails to do so, does not
i ntroduce any el enent of anbiguity into the Sexual Abuse Excl usion.

W refuse to read into the contract an anbiguity where, on its
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face, none exists.’

Appel l ant al so contends that the acts alleged in the state
court petition are not sexual abuse as defined by Loui siana statute
and thus are not excluded under the policy. W agree wth
appellant that the acts alleged in the petition would not consti -
tute sexual abuse under LA Rev. STAT. 8§ 14:403 @ b) (West Supp
1993). The policy exclusion, however, is not limted to those acts
of sexual abuse proscribed by the |egislature; other "licentious,
i moral, or sexual act[s]" are expressly excluded. The allegations
in the state petition fall undeniably into at |east one of these
broad categori es.

Finally, we dism ss appellant's grammtical exceptions to the
contract. Although it is true that the contract should read either
"[a]l licentious, imoral, or sexual act," or "licentious, immoral,
or sexual act[s]," these drafting gaffes are insufficient to

i ntroduce any anbiguities into the neaning of the Exclusion. The

insertion of either an "a" or an "s" is not tantanount to rewiting
or reading into the policy l|language that it does not contain.

Funderburk v. WMetropolitan Life Ins. Co., 146 So. 2d 710, 715

(La. App. 3d Cr. 1962), overruled on other grounds, Jefferson v.

Jefferson, 154 So. 2d 645 (La. App. 3d Cr. 1963), aff'd, 163
So. 2d 74 (La. 1964), upon which appellant relies, says nothing to
the contrary.

Because we find that the Sexual Abuse Excl usion i s unanbi guous

" The term"omi ssion" is not, as appellant contends, a "naked term" The
legal definition of "omssion" is "[t]he neglect to perform what the |aw
requires." Biacs LawDernowrr 1086 (6th ed. 1990).
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on its face as to the exclusion from coverage of any of the acts
alleged in the state court petition, we find no issue of materi al

fact and AFFI RM the summary j udgnent.
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