IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30073
Summary Cal endar

RAMASAMY ODAI YAPPA
Pl ai ntiff-Appellant,
ver sus
BOARD OF SUPERVI SORS OF
LOUI SI ANA STATE UNI VERSI TY AND
AGRI CULTURAL AND MECHANI CAL
COLLEGE, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(92- CV-4005- H)

(July 25, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
The question in this appeal is whether the district court
erred i n concl udi ng t hat Qdai yappa's w ongf ul -di scharge cl ai ns were

not filed tinely with the EEOC or in the district court and in

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



concluding that the doctrine of equitable tolling should not be
appl i ed.

The facts are uncontested. |In August 1988, the University of
New Ol eans hired Ranmasany (daiyappa as an assistant accounting
professor in a non-tenured, non-civil service position pursuant to
a three-year contract. M ndful that Odaiyappa's contract would
expire in My 1991, the tenured professors of the accounting
departnment net in Novenber and Decenber 1990 to discuss the
possi bl e renewal of (Odai yappa's contract and decided that it should
not be renewed. On Decenber 7, 1990, in accordance with university
policy (which mandated that all non-tenured faculty nenbers with
expiring contracts be issued one-year term nal appointnents), the
chairman of the accounting departnent gave witten notice to
(dai yappa (which he personally delivered to himon Decenber 12th)
that the departnent decided not to renew his contract and the
1991- 1992 academ c year would be his term nal appointnent. On
Cctober 2, 1991, (daiyappa asked the university to "cancel the
termnation of ny appointnent and to reappoint ne for subsequent
years." On Qctober 21, 1991, (Odaiyappa was notified that his
request was deni ed.

On March 26, 1992, (dai yappa filed an enploynent-
discrimnation charge wth the FEqual Enploynent Qpportunity
Comm ssion ("EEOC') in which he clainmed discrimnation based on
national origin, color, and age with respect to his salary and

termnation. On Decenber 4, 1992, (dai yappa brought this action



In a determ nation dated Decenber 31, 1992, the EEOC found, inter
alia, that daiyappa's wongful-discharge claim was untinely
because he did not file the charge with the EEOC wi thin 180 days of
his notification on Decenber 12, 1990, that the 1991-1992 academ c
year would be his final year of enploynent.

On Decenber 10, 1993, the district court granted summary
judgnent in favor of the defendants. The court held that (1)
(dai yappa's wongful -di scharge clains under 8 1981 and the LADEA
were time-barred because they were not brought wthin the
applicable limtations period and (2) Odaiyappa's ADEA and Title
VII clains were barred because he failed to satisfy the statutory
prerequisites to suit, thetinely filing of an EEOCC conpl aint. The
district court also rejected daiyappa's argunent that the
limtations periods should be equitably tolled pending the
university's denial of his October 1991 reconsideration request
because "[m ere assurances that a termnation decision wll be
reviewed do not warrant application of equitable tolling."

On February 3, 1994, the parties noved the court to dismss
wth prejudice all clainms except for the wongful term nation
whi ch had al ready been dism ssed by the court. The notion was
granted and final judgnent was entered. On February 7, 1994
(dai yappa noticed his appeal.

(dai yappa argues that the district court's determ nation that
hi s wrongful -di scharge clains were untinely was error because the

court "ignore[d] plaintiff's affidavit statenent that the Dean told



him that the Novenber 1990 appointnent was not a “termnation

deci si on, and that the limtation period should have been
equitably tolled because Qdaiyappa "had been infornmed by the
chai rman that the 1990 decision was not final."

W review a grant of summary judgnent de novo. Abbott v.

Equity Goup, Inc., 2 F.3d 613, 618-19 (5th GCr. 1993), cert.

denied, 114 S. C. 1219 (1994). Sunmary judgnent is proper if the
nmovi ng party establishes that there is no genuine i ssue of materi al
fact and that it is entitled to judgnent as a matter of |aw

Canpbell v. Sonat O fshore Drilling, Inc., 979 F.2d 1115, 1118-19

(5th Gr. 1992). The party opposing a notion for sumrary judgnent
must set forth specific facts showi ng the existence of a genuine

issue for trial. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

256-57, 106 S. . 2505, 91 L.Ed.2d 202 (1986). On appeal from
summary judgnent, we examne the evidence in the light nobst

favorable to the non-noving party. Salas v. Carpenter, 980 F.2d

299, 304 (5th Gir. 1992).

(dai yappa contends that the defendants discharged him in
violation of Title VII, the ADEA, § 1981, and the LADEA. Title VII
requires the filing of a conplaint with the EEOC "within one
hundred and eighty days after the alleged unlawful enploynent
practice occurred.” 42 U S.C. § 2000e-5(e)(1). "The EECC filing
requi renment functions as a statute of limtations rather than a
jurisdictional prerequisite. It is a pre-conditionto filing suit

in district court, but it is not related to the subject matter



jurisdiction of the court."” Rhodes v. Guiberson Gl Tools Dv.,

927 F.2d 876, 878 (5th Cr.) (internal quotations and citation
omtted), cert. denied, 112 S.C. 198 (1991). The ADEA simlarly

provides that no civil action nmay be comrenced thereunder until
sixty days after a charge has been filed with the EEOC, which
"shall be filed within 180 days after the all eged unl awful practice
occurred. " 29 U S C 8§ 626(d). The tinmeliness of an EECC
conpl ai nt depends on the date of the alleged unlawful enploynent

practice. Delaware State College v. Ricks, 449 U S. 250, 257, 101

S.C. 498, 66 L.Ed.2d 431 (1980). In the context of the
termnation of non-tenured professor's contract, the EEOC filing
period comrences on the date the tenure decision is nade and
comuni cated, "even though one of the effects of the denial of
tenure - the eventual | oss of a teaching position - did not occur
until later." Ricks, 449 U S. at 258. "[T] he pendency of a
grievance, or sone other nethod of collateral review of an
enpl oynent deci sion, does not toll the running of the limtations
periods." 1d. at 261.

(dai yappa concedes that he did not file his EEOCC claimw thin
180 days of receipt of the Decenber 1990 term nation letter; he
argues instead that the district court should have cal cul ated the
180 days from date of denial of request for reconsideration.
Because the pendency of a review of the term nation decision does
not toll the limtations period, the district court's cal culation

was correct, and (Qdaiyappa has failed to raise a specific fact



show ng the existence of a genuine issue for trial. The district
court's grant of sunmary judgnent on the Title VII and ADEA cl ai ns
was appropri ate.

The tineliness of Odaiyappa' s commencenent of the instant
civil action raising his §8 1981 and LADEA clains can be simlarly

analyzed. In Taylor v. Bunge Corp., 775 F.2d 617, 618 (5th Cr

1985) (per curiam, we held that the tineliness of a suit in
district court alleging violations of 8§ 1981 should be anal yzed by
reference to the Louisiana statute of limtations for delictua
actions, which provides for a one-year limtations period. See La.
Cv. Code Ann. art. 3492 (West Supp. 1994). An action alleging a
violation of the LADEA nust al so be conmmenced within the one-year

period established by article 3492. Jay v. International Salt Co.,

868 F.2d 179, 180 (5th Cr. 1989). The filing of an EEQOC charge
does not toll the running of the one-year period, Taylor, 775 F. 2d
at 618-19, nor does the pendency of a grievance or sone other
met hod of review unl ess that procedure has i nduced the enpl oyee to

refrain from exercising his rights. Anburgey v. Corhart

Refractories Corp., 936 F.2d 805, 810 n.14 (5th Cr. 1991). |If the

enpl oyee knew or shoul d have known that the discrimnatory act had
occurred and was not lulled into conplacency by his enployer, no

basis for equitable tolling exists. [|d.; see also, Cervantes V.

| MCO, Halliburton Services, 724 F.2d 511, 513-14 (5th Cr. 1984).

(dai yappa's argunent that he did not understand the effect of

the Decenmber 1990 termnal appointnment is belied by his



reconsi deration request in Cctober 1991 to "cancel the term nation
of ny appointnment and to reappoint ne for subsequent years."
(dai yappa' s request denonstrates unequi vocally that he understood
the inport of a term nal appointnent, the allegedly discrimnatory
act. Because he knew that the act had occurred, and has set forth
no specific facts to show that he was induced by his enployer to
refrain fromexercising his rights, the limtations period started
to run on the date the termnation decision was nade and
communi cated to him Any 8§ 1981 or LADEA clains that Odaiyappa
wi shed to pursue should have been instituted no later than
Decenber 12, 1991. (dai yappa did not commence this action until
Decenber 4, 1992, alnost one year after the expiration of the
limtations period. The district court's determ nation that the
§ 1981 and LADEA cl ainms were barred was not error, and its judgnent
inall particulars is

AFFI RMED



