IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30041

Summary Cal endar

ANDY CHI ASSON, SR and
HOPE CHI ASSQON,

Pl aintiffs-Appellants,
V.

GOLDEN RULE | NSURANCE
COMPANY

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-93-1554- G

(July 13, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Andy Chi asson, Sr., and Hope Chi asson appeal fromthe
district court's grant of sunmary judgnent to Gol den Rul e
| nsurance Conpany ("Golden Rule") in a suit for benefits provided
by a health insurance policy issued by Golden Rule to Andy

Chi asson. We affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| .

Hope Chi asson becane insured under a Golden Rule health
i nsurance policy on March 1, 1988. The policy covers Andy
Chi asson as the primary insured and al so covers Hope as Andy's
"I awf ul spouse.” The policy expressly excludes paynent of
benefits for any charges incurred "as a result fromany injury or
illness arising out of, or in the course of, enploynent for wage
or profit "

At the tine Hope sustained the back injury that is the basis
for her claimagainst Golden Rule, she was enpl oyed as a clerk at
Cinic Drug Store. Her responsibilities included pricing and
storing nerchandi se, putting up displays, and checki ng out
custoners. On July 18, 1991, as she was noving a box of
nmer chandi se to the back of the store, Hope, according to her own
affidavit, "felt sonething rel ease, |ike sonething gave way in
[ her] back." She reported her injury to her enployer, and she
|ater had to quit her job because of the extrene pain she was
experiencing in her |ower back. She has since had several
operations to try to alleviate the pain and has been in
rehabilitation therapy, but she is still experiencing problens.
Her doctor has assessed her as having ten to fifteen percent
"total permanent partial body nedical inpairnments" and has
advi sed her to avoid lifting, pushing, or pulling nore than
thirty-five pounds on a pernmanent basis.

The Chiassons have filed an action in Louisiana state court

agai nst Hi ghl and | nsurance Conpany ("H ghland"), the worker's



conpensation insurer for Cinic Drug Store. In that action the
Chi assons contend that Hope's back injury occurred on July 18,
1991, while she was at work, thus entitling her to worker's
conpensation benefits. H ghland, in its answer, denied, anong
other things, that at the tine of the alleged injury Hope was
"performng service arising out of and in the course of [her]
enpl oynent . "

The Chi assons also filed the current action in state court,
asserting that the Golden Rule policy covers expenses for
treatnent of Hope's back injury. The case was renoved to federal
court based on diversity jurisdiction. Follow ng discovery,
Golden Rule filed a notion for summary judgnent on the grounds
that Hope's injury occurred in the course and scope of her
enpl oynent, and, thus, is excluded from coverage under the
policy. Finding that the Chiassons had established no genuine
di spute of fact, the district court granted the notion for

summary judgnent. The Chiassons filed a tinely notice of appeal.

.
We review a summary judgnent de novo, applying the sane

criteria used by the district court. Conkling v. Turner, 18 F.3d

1285, 1295 (5th Gr. 1994). Summary judgnent is appropriate "if
t he pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show

that there is no genuine issue as to any nmaterial fact and that

the noving party is entitled to judgnent as a matter of |aw



FED. R CQv. P. 56(c). W reviewthe facts drawing all inferences

inthe light nost favorable to the non-noving party, Lenelle v.

Universal Mqg. Corp., 18 F.3d 1268, 1272 (5th Gr. 1994), but if

the record taken as a whole could not |lead a rational trier of
fact to find for the non-noving party, there is no genuine issue

of material fact to be resolved at trial. Mat sushita El ec.

I ndus. Co. v. Zenith Radio Corp., 475 U. S. 574, 587 (1986).

Under Federal Rule of G vil Procedure 56(c), the party
movi ng for sunmary judgnment bears the initial burden of
"informng the district court of the basis for its notion, and
identifying those portions of [the record] which it believes
denonstrate the absence of a genuine issue of material fact."

FED. R CQv. P. 56(c); Celotex Corp. v. Catrett, 477 U. S. 317, 323

(1986). Once this burden is net, the burden shifts to the non-
movi ng party to establish the exi stence of a genuine issue for

trial. Mat sushita, 475 U S. at 585-87. The burden on the non-

moving party is to "do nore than sinply show that there is sone

met aphysi cal doubt as to the material facts." Mtsushita, 475

U S at 586.

L1l
The Chi assons argue that although they, too, believe the
injury occurred in the course of enploynent, the fact that
Hi ghland is prepared to argue the opposite in the worker's
conpensati on proceedi ng creates enough of a genui ne di spute of

fact to defeat a notion for summary judgnent. W di sagree.



Gol den Rule's burden at trial would be to show that the
alleged injury arose or occurred in the course of Hope's
enpl oynent. I n support of its notion for summary judgnent,

Gol den Rul e submtted deposition testinony fromthe state court
wor ker's conpensation suit including a claimsettlenent statenent
subm tted by Hope to CGolden Rule, Hope's deposition, and the
deposition of Hope's physician, Dr. Kenneth Vogel

On the claimsettlenent form Hope wote that her condition
began on July 18, 1991, when she "lifted [a] heavy box at work,"
and fromthat nonent she had "severe | ower back pain that never
went away." She al so answered affirmatively a question about
whet her her condition was the result of an accident or illness
related to enpl oynent.

Then, in her deposition testinony, Hope stated that she was
movi ng a box to the back of the store on July 18, 1991, when she
"felt sonething release, |ike sonething gave way in her back."
She went to several different doctors for treatnent and was
eventually referred to Dr. Kenneth Vogel, a neurol ogi c surgeon

Finally, in Dr. Vogel's deposition testinony, he stated
that Hope was referred to himfor an eval uation of "l unbosacral
pain." He began treating her on January 30, 1992, and di agnosed
her as having a herniated |unbar disc with nerve inpingenent.

Dr. Vogel testified that Hope told himshe was "in good health
until 7/18/91 while at work lifting a heavy box she noted a .
rel ease of pressure feeling in the | ow back regi on and

subsequently the onset of |unbosacral pain." According to the



deposition, Hope "denied all other injuries.” Although Hope had
been di agnosed with nyofibrositis, a "vague nmuscle injury-type
ache," in 1984, Dr. Vogel testified that it was not possible to
confuse the synptons of that disease with an inpinged nerve or
herni ated disk. He further testified that "in all nedical
probability there [was] a causal relationship between the 7/18/91
i nci dent and [ Hope's] |unbosacral pain . "

The above evidence is certainly enough to prove the prima
facie case that Hope was injured in the course of enploynent and
shift the burden of proof to the Chiassons. Once the party
movi ng for summary judgnment has sufficiently supported its
noti on, the opposing party "may not rest upon the nere

all egations or denials in his pleadings," but nust by affidavits
or other evidence "set forth specific facts showing that there is
a genuine issue for trial." Feb. R Qv. P. 56(e). The evidence
the Chiassons set forth failed to create a genuine issue for
trial. The only evidence they produced was a copy of Highland' s
answer in the worker's conpensation proceedi ng and an affi davit
of Dani el Dazet, the attorney currently representing the

Chi assons in the worker's conpensati on proceedi ng.

Hi ghl and's answer was nerely a formthat required the
conpany to admt or deny various allegations. The conpany denied
that Hope was injured on the date alleged, denied that the injury
arose out of the course of enploynent, and deni ed that Hope was

tenporarily disabled. The conpany also circled several possible

affirmati ve defenses listed on the form anong them one that Hope



had a willful intent to injure herself, one that she failed to
use safety devices, and one alleging that there are other matters
in dispute. The Chiassons acknow edge the fact that evidence is
yet to cone forth to support these clains, but they argue that
they intend to call witnesses fromthe worker's conpensation
proceeding to testify that Hope's injury was not work related
"shoul d evidence be adduced at the worker's conpensation trial to
that effect."

The Chiassons also rely on the Dazet affidavit. 1In his
affidavit, Dazet stated that it was his "inpression that the
enpl oyer/ defendant in [the worker's conpensation proceeding] is
alleging that Ms. Chiasson's injuries are not related to her
enpl oynent, or alternatively, that her injuries are the result of
a pre-existing condition and as such, are not conpensabl e under
the workers' conpensation | aws of Louisiana."

Before an affidavit opposing a notion for summary judgnent
can be given any weight, Rule 56(e) requires that it be nade on
personal know edge, that it set forth such facts as woul d be
adm ssible in evidence, and that it show affirmatively that the
affiant is conpetent to testify on the matters stated therein.
FED. R Qv. P. 56(e). Affidavits which do little nore than deny
the novant's allegations without setting forth any evidentiary
support on which to predicate a factual dispute do not create a

genui ne issue of material fact. Bros, Inc. v. WE. Gace

Manuf acturing Co., 261 F.2d 428, 431-33 (5th Cr. 1958). Dazet's

affidavit consists of no nore than Dazet's own nental inpression



of what Hope's fornmer enployer, Cinic Drug Store, is alleging in
the worker's conpensation proceeding that is still pending and
sets forth no specific facts showi ng that a genui ne issue for
trial exists in the instant case.

The evidence put forth by the Chiassons in the instant case
is insufficient to overcone their own adm ssions and ot her
evidence offered by Golden Rule or to create a dispute of fact as
to how and when Hope Chiasson's injury occurred. Because ol den
Rul e has established that no genui ne dispute of fact exists, the
district court did not err in granting Golden Rule's notion for

summary judgnent.

| V.
For the foregoing reasons, the grant of sunmmary judgnment to

Gol den Rule by the district court is AFFI RVED



