UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30037
Summary Cal endar

GREGORY J. AVERY
Pl ai ntiff-Appellant,
VERSUS
EMLE L. TURNER, JR, JEAN O TURNER
and TURNER, YOUNG HEBBLER
The Professional Law Corporation,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 93-2806 "M (3))

(Cct ober 21, 1994)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Gregory J. Avery appeals fromthe district court's di sm ssal,
pursuant to Fed. R Cv. P. 12(b)(6), of his action prem sed on
mal i ci ous prosecution. W AFFIRM

| .

In 1985, Avery, a practicing attorney, filed for protection

under Chapter 7 of the Bankruptcy Code. Appellee Jean O Turner

was appoi nted trustee of the bankruptcy estate, and Appellees Eml e

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



L. Turner, Jr., and his lawfirmwere appointed as attorney for the
trustee.

In 1990, Avery obtained a large judgnent for his client in a
personal injury action. Upon |learning of this judgnment the trustee
filed an action in federal court seizing that portion of the
j udgnent representing Avery's fee. The bankruptcy court approved
this seizure, and the district court affirnmed on appeal. On appeal
to this court, we vacated and remanded to the bankruptcy court for
further proceedings. See Turner v. Avery, 947 F.2d 772, 774-75
(5th Gr. 1991) (remanding for determ nation of value of Avery's
services at date of bankruptcy filing), cert. denied __ US _ |,
112 S. C. 2966 (1992).

In April 1991, during the appeal of the seizure action, Avery
was di scharged by his client in the personal injury action while it
was on appeal. Avery instituted |egal proceedings to protect his
right to collect a fee fromthe judgnent, and obtai ned a favorable
ruling.

In response to the efforts to seize his fee, Avery filed three
separate actions against the Appellees, each claimng nmalicious
prosecuti on, i ntenti onal infliction of enotional di stress,
i ntentional abuse of process, and intentional interference with
contract. Two of these actions were dism ssed by the United States
District Court for the Eastern District of Louisiana, Section"M
for failure to state a claim The remaining action, at issue here,
was originally filed in state court, but was renoved to the United

States District Court for the Eastern District of Louisiana. On



notice by Appellees that the subject matter of Avery's action was
related, indeed identical, to Avery's other two actions before
Section "M of the Eastern District, the action was transferred
fromSection "F" to Section "M pursuant to UniformDi strict Court
Rul e 1. 051E
Thereafter, Avery noved to set aside the transfer. Al so
pendi ng was, inter alia, appellees' Rule 12(b)(6) notion to dism ss
for failure to state a claim After a hearing on both notions, the
district court upheld the transfer and granted the notion to
dismss. On appeal, Avery challenges both rulings.
.
A
As noted, Avery's case was transferred pursuant to Uniform
District Court Rule 1.051E, which requires that actions described
in Rule 1.05, to wit, those involving "subject matter that either
conprises all or a material part of the subject matter or operative
facts of another action" be transferred to the section to which
that other, prior action was assigned.? The Rule pronotes
efficiency by requiring that related cases be heard by the sane

section of the court.

2 UniformDistrict Court Rule 1.051E provides:

In order to pronote judicial econony and conserve
judicial resources, and to avoid the potential for
forum shopping and conflicting court rulings, all
actions described in paragraph 1.05 [actions based
on all or a substantial part of the operative facts
of another action either pending, dismssed or
decided] shall be transferred to the section to
which the matter having the |owest docket nunber
has been allotted.



Section "M ruled on at least two prior cases between these
parties. Each case involved the sane all egations and were based on
the sane operative facts. Avery does not dispute, indeed does not
even address, this fact. |Instead, he contends that the transfer
was an inproper consolidation of his action wth an earlier
bankruptcy matter, also before Section "M'. W need not address
this contention. The basis for the transfer, as well as the basis
for the refusal to set it aside, was the relationship between the
three intentional tort actions. Avery's two prior simlar actions
before Section "M provided anple justification for the transfer.

B

The district court's Rule 12(b)(6) dism ssal is subject to de
novo review. Cinel v. Connick, 15 F. 3d 1338, 1341 (5th Cr. 1994).
We reviewall well-pleaded facts in the light nost favorable to the
plaintiff, and will affirm a dismssal only if the allegations
support no possible theory of relief. 1d.

Under Loui siana | aw a maj or conponent of a cause of action for
mal i ci ous prosecution is the favorable "term nation of the civil
proceedings which are <contended to have been maliciously
prosecuted". Hi bernia Nat'l Bank v. Bolleter, 390 So. 2d 842, 846
(La. 1980); Robinson v. Goudchaux's, 307 So. 2d 287, 289 (La
1975); Otiz v. Barriffe, 523 So. 2d 896, 897 (La. Ct. App. 1988).

Addressing Avery's contention that this requirenent does not
apply to his intentional tort clains, we note the Loui siana Suprene
Court's recent suggestion that the requirenent applies "w th equal

force to situations where a non-client files an intentional tort



cl ai magai nst his adversary's attorney based on a pending | awsuit".
Mont al vo v. Sondes, 637 So. 2d 127, 131-32 (La. 1994). As Montalvo
expl ains, the policy behind the "favorabl e term nation" requirenent
is tolimt the danger that suits brought against an adversary's
attorney mght divide the attorney's loyalty tothe client. Id. at
132. This policy extends the requirenent to Avery's intentional
tort clains, all of which are essentially based on his nalicious
prosecution claim

In response to the "favorable term nation" requirenent, Avery
points to the favorable ruling he received in the | egal proceeding
to protect the attorney's fee due fromhis fornmer client in the
personal injury action. He contends that this ruling represents a
favorable termnation of the "underlying litigation", and, that
therefore, the requirenent is satisfied. But, although Avery's
right to collect his fee is perhaps of underlying significance to
the parties before this court, the |egal dispute over this fee
between Avery and his fornmer client is not the "underlying
litigation".

The "underlying litigation" can only be the "proceedi ngs whi ch
are contended to have been maliciously prosecuted”. Hibernia Nat'l
Bank, 390 So. 2d at 846. Here, that litigation is Appellees’
action to seize Avery's attorney's fees. It is this action, and
only this action, which Avery contends is a malicious prosecution
and on whi ch he bases his other intentional tort clainms. As noted,
Appel | ees' seizure action was reviewed by this court and the case

was remanded to the bankruptcy court where, at present, it is still



pendi ng. Thus, there has been no termnation of the matter in
Avery's favor; and, consequently, he has failed to plead a mgjor
conponent of his cause of action. Therefore, the district court
correctly dism ssed Avery's action pursuant to Rule 12(b)(6).
L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



