IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30036
Summary Cal endar

IN THE MATTER OF: JULIEN E. PEMBO, ET AL.

Debt or s.
JULI EN E. PEMBO, ET AL.,
Appel | ee,
vVer sus
CARL A. DENGEL, Trustee,
Appel | ant.

Appeals fromthe United States District Court for the
Eastern District of Louisiana
( CA- 93-3803- H 5)

(July 28, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
E. GRADY JOLLY:"
I
Sherrie Conrad Penbo and Julien Penbo (the "Debtors"), filed
a petition seeking relief under Chapter 7 of the Bankruptcy Code on

February 27, 1992. 1In due course, Carl A. Dengel was appointed as

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



the Chapter 7 trustee, and on My 18, 1993, Dengel filed an
adversary proceedi ng agai nst the Debtors. Through the adversary
proceedi ng, Dengel sought a declaration and turnover of a pending
state-court personal injury suit,! arguing that the state-court
suit constituted property of the bankruptcy estate.

On July 8, 1993, Ceraldine Guarino sought to intervene as a
defendant in the adversary proceeding to assert that she, and not
the Debtors, owned the pending state-court suit by virtue of an
assi gnnent dated Decenber 1, 1990.2 Dengel, however, argued that
a personal injury suit cannot be assigned under Loui siana | aw and,
thus, that the Decenber 1, 1990 assignnment was a nullity as a
matter of |aw Accordingly, Dengel filed a notion to dismss
Guarino's conplaint of intervention on July 22, 1993.

On Septenber 29, 1993, the bankruptcy court held a hearing on
the notion to dismss and atrial onthe nerits. At the conclusion
of the hearing, the bankruptcy court ruled in favor of Dengel

di sm ssing Guarino's intervention and ordering that the state-court

This personal injury suit was filed by the Debtors against
Swss Chalet Picnic Gounds & Catering Service, Scottsdale
| nsurance Conpany, Barbara Tannebaum ElIliot Tannebaum The Roma
Club, Inc. and United States Fidelity & Guaranty Conpany. The
essence of the underlying claimis that on July 31, 1988 Sherrie
Conrad was a guest at a social event hosted by the Krewe of Ceasar
at the Swiss Chalet Picnic Gounds in Abita Springs, Louisiana, and
t hat she stepped on an upturned nail in the doorway of the | adies
dressing room sustaining a severe injury to her left foot.

2The personal injury suit, along with another civil action,
was assigned to Guarino by the Debtors in exchange for which
Guarino paid them $5, 000. 00 and assuned the |iens and encunbrances
in both of the actions.



suit was property of the bankruptcy estate. The bankruptcy court
entered judgnent in the adversary proceedi ng on Cctober 4, 1993.

The Debtors and CGuarino filed a notice of appeal to the
district court on QOctober 8, 1993, and in January of 1994 the
district court reversed the judgnent of the bankruptcy court.
Foll ow ng the judgnent of the district court, Dengel filed the
i nstant appeal, seeking a ruling fromthis court that the district
court erred, and that a sale and assignnment of a personal injury
action, as a matter of law, is not permssible pursuant to
Loui si ana | aw.

I

The question of whether the Debtors could legally assign their
personal injury suit to Quarino under Louisiana |aw, and thus
effectively renove it from their bankruptcy estate, is purely a

question of |aw We review questions of |aw de novo. In re

Al lison, 960 F.2d 481, 483 (5th Cr. 1992).

The federal courts have previously addressed i ssues concer ni ng
Loui siana property rights, and we have understood the general
framework as follows: |In Louisiana,

"[r]ights are divided into real rights (those that confer
authority over a thing) and personal rights (those that confer

authority over a person). Personal rights are further
subdivided into heritable rights and strictly personal
rights.”

Covert v. Liggett G oup, Inc., 750 F. Supp. 1303 (MD. La. 1990)

(citing LA CGQv. CooE ANN. art. 1763, coment (b)). A heritable



right is a right that may be transferred to another person,?
whereas a strictly personal right is a right that may not be
transferred, in life or by death.*

Guarino and the Debtors (collectively called the "Appell ees")
recognize that a personal injury right, i.e., the right to
institute a personal injury action, is a strictly personal right

under Louisiana law. See Glboy v. Anerican Tobacco Co., 540 So. 2d

391, 393 (La. C. App. [1st Cr.] 1989); Covert, 750 F. Supp. at
1306. Appel | ees argue, however, that a personal injury action (a
suit that has already been initiated)® is different fromthe nere
right to sue for personal injuries--they argue that although a
personal injury right is strictly personal, a personal injury
action is heritable.®

In Nathan v. Touro Infirmary, 512 So.2d 352 (La. 1987), the

Loui si ana Suprene Court nade this sane distinction in determ ning

3LA. Qv. CooE ANWN. art. 1765. The termheritable was originally
used only in the context of survivorship rights. The Loui si ana
Cvil Code has defined heritable right, however, to denote a right
that is both inheritable and transferable between |iving persons.
| d.

‘LA, Qv. CooE ANN. art. 1766; see also LA Cobe Civ. PrRoCc. ANN.
art. 428 (stating that an action does not abate on the death of a
party unless it is an action to enforce a strictly personal right
or obligation).

See LA. Cobe Civ. Proc. ANN. art. 421, defining action as "a
demand for the enforcenent of a legal right . . . commenced by the
filing of apleading. . . [in] a court of conpetent jurisdiction."

5This distinction finds its roots in both Roman and Spani sh
| aw. See Covert 750 F. Supp. at 1305-06.




whet her a personal injury action abated upon the death of the
plaintiff.” |n Nathan, the Court stated, "there is a significant
difference between inheriting an instituted action and inheriting
the right to institute an action.” |1d. at 355. \Wen a personal
injury victimhas instituted suit, he has "creat[ed] a property
right which is heritable.” [d.

As previously noted, there are only two cat egori es of personal
ri ghts under Louisiana law. strictly personal rights and heritable
rights. A strictly personal right is not transferable,® and,
simlarly, a "strictly personal action"” will abate at the death of
the plaintiff.?® On the other hand, the term heritable under
Loui si ana | aw denotes that a right is not only transferable nortis
causa but is also transferabl e between living persons. LA Cv. Cobe
ANN. art. 1765; see also 2 A N YiANNOPOULOS, LouisiANA G viL LAW TREATI SE

§ 210 (3d ed. 1991). As previously noted, the Louisiana Suprene

'More specifically, the Court addressed survivorship rights
under LA. Cobe CQv. Proc. ANN. art. 428 and LA CQv. CobE ANN. art.
2315. LA CooeE CGv. Proc. ANNL art. 428 provides:

An action does not abate on the death of a party.
The only exception to this rule is an action to enforce
a right or obligation which is strictly personal.

8LA. Cv. CobE ANN. art. 1766.

°See LA. CooE CQv. Proc. ANN. art. 428; Nathan, 512 So. 2d at 354.
Nat han itself stated that "a victims action for recovery of tort
damages is not strictly personal.” Nat han 512 So.2d at 354
(noting that "C.C.P. art. 428 overruled "the jurisprudence which
had adopted the commopn law rule that a tort action abates on the
death of the victim'"). But cf. Covert, 750 F. Supp. at 1307
("Personal injury actions fall into this exception to nonabat enent
if personal injury rights are strictly personal.")




Court has held that a personal injury action is heritable under the
I aw.

It is well-settled that we are bound by the decisions of a
state Suprene Court in answering questions of state | aw, whether or
not we agree with the reasoning upon which it is based or the

outcone that it dictates. Delta Air Lines, Inc. v. MDonnell

Dougl as Corp., 503 F.2d 239, 245 (5th Cr. 1974) (citing Erie R R

v. Thonpkins, 304 U S. 64 (1938)). Accordingly, Nathan dictates

our holding in the present case: Once the Debtors instituted the
personal injury action against the various defendants in state
court, the action becane heritable, and, therefore, the Debtors'
assignnent of that action to Guarino was valid under Louisiana

| aw. 10

Appel | ants argue that Nat han considered only transfers nortis
causa, and that we should limt the holding of Nathan to those
facts, even though the | anguage of the court's hol ding has a much
broader inport. Further, the appellants cite Ducote v. Commerci al
Union Ins. Co., 616 So.2d 1366, 1369 (La. C. App. [3d Cr.]), wit
deni ed, 620 So.2d 877 (1993), for the proposition that a personal
injury action cannot be assigned during life.

We cannot say, however, that Ducote governs our disposition of
the case at bar. First, the Louisiana Court of Appeals in Ducote
construed the question before it as whether the plaintiff's could
transfer their "right to assert their cause of action," noting no
potential distinction between the transfer of a right to assert an

action and the transfer of an instituted action. |Instead, Ducote
focused primarily upon the law of subrogation anong solidary
obl i gors. Accordingly, we cannot say that Ducote decided the

specific question presented today any nore than Nathan did (i.e.,
both cases are potentially distinguishable fromthe case at bar).
Accordingly, we give weight to the clearly defined |anguage of
Loui si ana's highest court.

Further, we note that the distinction nmade by the Louisiana
Suprene Court is further supported by the fact that personal injury
actions (but not personal injury rights) can be seized by creditors




11

The Suprenme Court of Louisiana has held that when a personal
injury action has been instituted, a heritable right has been
creat ed. Furthernore, it is undisputed that a heritable right
under Louisiana lawis transferable both by death and inlife. The
personal injury suit that was instituted by the Debtors and | ater
assigned to Guarino in the present actionis thereforelawfully the
property of CGuarino. Accordingly, we affirmthe judgnent of the
district court.

AFFI RMED.

under Lou siANA LAW See LA. Rev. STAT. ANN. 8§ 13: 3864-:3868; Pounds v.
Chi cago Insurance Co., 298 So.2d 134 (La. . App. [1st Cr.]),
application denied, 302 So.2d 19 (1974). And, finally, we note
that "litigious rights,"” defined nuch |like "actions," are generally
considered to be transferable under Louisiana |aw. See LA Q.
CopE. ANN. arts. 2652-2654; Martin v. Mrgan Drive Away, Inc., 665
F.2d 598 (5th Gr. 1982); see also La. Cv. Code Ann. art. 2652
(Supp. 1994) (effective January 1, 1995) (discussing "assignnent"
of litigious rights).




