IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30034

IN RE:  GRAND JURY PROCEEDI NGS.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(M SC. 93-3843-E-1)

(Sept enber 6, 1994)

Before WENER, EMLIO M GARZA, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Appel  ant John A Mrahat appeals from the district court's
denial of his nmotion for return of docunents. The docunents were
the subject of a grand jury subpoena, and, although owned by
Mrahat, were submtted to the court by a third party in possession
of the docunents, New England Insurance Co., for in-canera
i nspection in light of Mmhat's asserted attorney-client and work
product privileges in those docunents. Subsequently, the grand

jury returned an indictnment! against Mmhat without having seen

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

The governnent explains that the return of the indictnent
in the Eastern District of Louisiana caused the random al | ot nent
of the case to a district judge for trial, and that the crimna



t hose docunents, and the termof the grand jury expired. Mrahat
moved for return of the docunents, which alnost iimrediately
thereafter becane the subject of atrial subpoena, and the district
court denied his notion. Mrahat argues that the district court
illegally retai ned possessi on of the docunents after the grand jury
returned an indictnent against him termnating the grand jury
subpoena ipso facto, particularly given the intervening expiration
of the grand jury's term As the order denying Mmhat's notion for
return of docunents is not a final appealable order, or an
interlocutory order fromwhich appeal is permtted, we dism ss the
appeal for lack of appellate jurisdiction.
I
FACTS AND PROCEEDI NGS

John A. Mmhat is an attorney and forner chairman of the board
of directors of Gulf Federal Savings Bank in Metairie, Louisiana.
Gul f Federal failed in Novenber 1986. A civil lawsuit was fil ed by
the Federal Savings & Loan Insurance Corporation (FSLIC) agai nst
Mmahat, his law firm and others. The suit alleged negligence on
Mmhat's part as an officer and director of Q@ulf Federal and
i ncluded al l egations of |egal nmal practice against himand his |aw
firm New England I nsurance Conpany, Mrmahat's |egal nal practice
carrier, was also naned a defendant. The law firm of Hamett &

Baus represented New England in the civil proceeding.

case agai nst Mmhat was allotted, successively, to Judge Patrick
Carr, Judge Charles Schwartz, Jr., Judge Marcel Livaudais, Jr.,
Judge Edith Brown O enent, and Judge G nger Berrigan. Wen this
appeal was filed, the trial date was set for June 20, 1994. The
trial is now set for Cctober 1994.
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In February 1992, a grand jury for the Eastern District of
Loui siana issued a subpoena duces tecum to Mrahat. In March
Mrahat appeared before the grand jury, produced records, and
testified that he had produced all records in his possession
responsive to the subpoena. He also testified that sone of the
records he was producing had been stored at a warehouse, but no
additional records called for by the subpoena were | ocated at the
war ehouse.

In October 1993, the grand jury | earned that Mrahat had given
docunents to New England in June or July 1993.2 According to
Hammett & Baus wi t nesses, the docunents gi ven New Engl and by Mrahat
had been retrieved fromthe same warehouse from which Mrmahat had
produced docunents in response to the February 1992 grand jury
subpoena. The grand jury then issued a subpoena to New Engl and
through its attorneys, Hammett & Baus, for docunents that Mrmahat
had turned over to New Engl and. Those docunents were contained in
seventeen boxes and three folders.® Mmhat noved in the district
court to quash the subpoena as to three of the seventeen boxes,
asserting that he was the owner of the records subpoenaed and t hat
they were protected from disclosure by attorney-client and work

product privil eges.

2l n June 1993, Hammett and Baus requested access to the
records of Mmahat and the law firm which were in storage.
Mrahat granted the law firmunrestricted access to these files.
Hammett & Baus then transported these files to its office. These
are the files that were subpoenaed by the grand jury.

By the time of the grand jury subpoena, the civil
gation agai nst Mmahat had concluded, resulting in a $35

[iti
Ilion judgnent agai nst Mrahat.
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The district court accepted the docunents fromrepresentatives
of Hamrett & Baus for an in canera exam nation agreed to by counsel
for Mmhat and the United States Attorney's Ofice (the
governnent). The court then granted Mmhat's notion to quash in
part and denied the notion to quash in part: The subpoena was
quashed with respect to sone of the docunents in Box 1 based on
Mmahat's assertion of the attorney-client privilege, but was not
quashed with respect to docunents in Box 2 or Box 3. Mrahat
appeal ed the court's denial of the notion to quash with respect to
Box 2 and Box 3. \While the appeal was pending, the district court
continued to retain the docunents at issue in its chanbers.

Three events took pl ace on Decenber 16, 1993 (in the foll ow ng
order): First, we heard oral argunent on Mmhat's appeal, and t ook
the matter under advisenent. Next, the grand jury returned a ten-
count indictnment agai nst Mmhat charging himwth vari ous banking
crimes. Finally, just after the return of the indictnent, we
affirmed the district court's denial of Mmhat's notion to quash
wth respect to Boxes 1 and 2, but reversed the district court's
ruling as to Box 3 on grounds that the work product privilege had
not been wai ved.

As the indictnment had already been returned, the contested
boxes of docunents were never delivered to the grand jury. The
termof the grand jury that had issued the subpoena expired the
foll ow ng day, Decenber 17, 1993. That same day, counsel for
Mmahat wote a letter to the court advising of his intention to

pi ck up the docunents which had been submtted to the judge for in



canera exam nation. He asserted that, as the notion to quash had
been granted with respect to sone of the docunents in Box 1,
Mrahat was entitled to obtain those docunents. Counsel also
requested the return of the contents of Box 3, which we had held
were protected by the work product privilege. Counsel stated that
the grand jury subpoena had been rendered noot by the expiration of
the grand jury's term and requested permssion to pick up the
contents of Box 2 as well. Counsel represented that New Engl and
and Hammett & Baus, from whom the docunents had been subpoenaed,
had no further interest in the return of the docunents. He stated
inthe letter that he was notifying M. Baus of Hamett & Baus to
confirmhis representation of New Engl and's position

Box 3, which was no | onger the subject of any controversy, was
returned to Mmhat. The governnment continued its objection to the
return of the other documents to Mmhat, i.e., Boxes 1 and 2,
W t hout ))cont ends Mmhat ))asserting a basi s for such objection. The
court did not respond to the letter from Mmahat.

El even days later, on Decenber 28, Mmhat filed a notion
seeking return of the docunents on the sane bases asserted in his
| etter request. He al so noved for an expedited hearing, noting
that he wished to raise the sanme argunents in his petition for
rehearing in the first appeal concerning the notion to quash.

By this tinme, the trial date had been set for the crim nal
case agai nst Mrahat. On Decenber 29, one day after Mmhat's notion
for return of docunents was filed, the governnent issued a tria

subpoena for the production of docunents in Boxes 1 and 2 that we



had held were not protected by privilege. The subpoena was not
served on the court, which had the docunents, but on New Engl and
t hrough Hammett & Baus, as New Engl and had produced the docunents
for the district court's in camera exam nati on.

In response to the trial subpoena, John Baus of Hammett & Baus
wote a letter))directed to the governnent, not the court))
acknow edgi ng that Hammett & Baus had recei ved the subpoena, but
i nform ng the governnent that the docunents were in the possession
of the district court. Baus represented that the firm had no
further interest in the docunents, particularly because it had
obt ai ned a sunmary judgnent (although it was on appeal), and that
the governnent and Mmahat's attorney, Richard Simons, who had
various interests in the docunents subject to this court's ruling,
should work it out as to what each woul d receive.

On Decenber 30, an expedited hearing was conducted on Mrahat's
not i on. The governnent asserted that it no |onger sought the
production of the docunents pursuant to the grand jury subpoena,
but had i ssued a trial subpoena for the docunents and had noved for
an order requiring early production of the material.* Mrahat
stated his intent to challenge the trial subpoena before the
district judge to whom the case would eventually be allotted for
trial, and his intent to petition for rehearing of this court's

order of Decenber 16, 1993 on grounds that the appeal should have

“That sane day, the governnent had filed a notion for an
expedited hearing and a notion for an order requiring pretrial
production of material subpoenaed for trial pursuant to Federal
Rule of Crimnal Procedure 17(c). Those proceedi ngs have been
delayed in light of this appeal.



been di sm ssed as noot once the indictnment was returned.

The court denied the notion for return of docunents w thout
explaining the basis of its decision, but the governnent asserts
that the notion was deni ed pendi ng the outcone of (1) the petition
for rehearing on the notion to quash in the first appeal and (2)
proceedi ngs concerning the trial subpoena. Mrahat does not contest
this assertion.

Mmahat filed his petition for rehearing, raising the issues
now presented in this appeal. Mmhat's petition was deni ed January
28, 1994. On January 7, Mmhat had filed his notice of appeal of
the court's denial of access to the records in dispute (portions of
Box 1 and all of Box 2). Mmhat relies on the Decenber 29 letter
fromJohn Baus to t he governnent, which was obviously witten after
the trial subpoena was issued, to support his assertion that as
early as Decenber 17 New Engl and and Hammett & Baus had no further
interest in the docunents. Mmhat conplains that, even though he
assured the district court that the docunents woul d be nai ntained
in their present condition, that court refused to allow Mmahat to
obtain custody of the docunents. Mmahat contends that the
governnent and the court have abused grand jury and trial subpoenas
to "deny a defendant access to his own docunents." The governnent
controverts Mmhat's position, asserting that the district court
stated that, upon request, it would grant Mmahat and his attorneys
access to the docunents to prepare for trial))albeit no such

requests were ever made.



|1
ANALYSI S

A ORDER |'S | NTERLOCUTORY AND NONAPPEALABLE

The governnment has noved to dismss for |ack of appellate
jurisdiction, arguing that the denial of Mmhat's notion for return
of docunents is not a final, appeal able order. It asserts that the
order appealed fromis anal ogous to the denial of a Federal Rul e of
Crimnal Procedure 41(e) notion for return of docunents, which is
consi dered interlocutory and nonappeal abl e.® Mmhat counters that
the order is reviewable under the collateral order doctrine,
asserting that the order is collateral to the grand jury
proceedi ngs. W agree with the governnent that the order denying
the notion for return of docunents is not a final, appeal able
order. Neither is it reviewable under the collateral order
doctri ne.

1. Fi nal Order?

An order is final only when it "ends the litigation on the
merits and |eaves nothing for the court to do but execute the
judgrment."® Mmhat's nmotion for return of docunents is anal ogous
to Rule 41(e) notions for return of property, which are
interlocutory and thus not appeal abl e.

Mrahat raises his Fourth Amendnent right "to be secure in

[ hi s] papers agai nst unreasonabl e search and seizure." Rule 41(e)

SDiBella v. United States, 369 U S. 121, 131-32 (1962); In
re Gand Jury Proceedings, 724 F.2d 1157, 1159-60 (5th Gr.
1984) .

bCatlin v. United States, 324 U.S. 229, 233 (1945).
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provi des that a person aggrieved by an unl awful search and sei zure
or by the awful deprivation of property may nove for the return of
property on grounds that such person is entitled to |awful
possession of the property. |If such notion is nade or cones on for
hearing after an indictnment or informationis filed, it is alsoto
be treated as a notion to suppress under Rule 12.

In DiBella v. United States,’ the Suprene Court stated that an

order denying a notion under Rule 41(e) for return of property can
be regarded as i ndependent, and appeal able, "only if the notion is
solely for return of property and is in no way tied to a crim nal
prosecution in esse [i.e., an indictnent has been returned,]
against the nmvant . . . ."8 This court interprets DiBella
"broadly, holding that only if the notionis "a collateral attenpt
to retrieve property and not an effort to suppress evidence in
related crimnal proceedings is it appealable.'"® As NMmhat's
motion for return of docunents is based on "unlawful seizure,"”
Mmhat's notion nay be construed as a Rule 41(e) notion. Mmhat
apparently hopes to regai n possessi on of the docunents to reassert
privileges in the docunents in response to the trial subpoena))
clearly in an attenpt to prevent use of the docunents in his

crimnal trial.

369 U.S. 121 (1962).

8369 U.S. at 131-32; United States v. d assman, 533 F.2d 262
(5th Cr. 1976).

°l'n re Grand Jury Proceedings, 724 F.2d 1157, 1159 (5th Gr.
1984) (quoting Sinons v. United States, 592 F.2d 251, 252 (5th
Cr.) (quoting G assman, 533 F.2d 262), cert. denied, 444 U S
835 (1979)).




Rul e 41(e) antici pates, however, that the party possessing the
property is the governnent))not a court. Although Mmhat's notion
is not governed directly by the extensive authority holding that a
Rul e 41(e) notion for return of property is interlocutory and not
appeal abl e, our decision is guided by these highly instructional
cases.

Appeal is generally precluded because Rule 41(e) notions are
treated as a step in the crimnal case prelimnary to trial,
decided many tines on a summary hearing, and district courts may
wshtoreserve final ruling until trial when all evidence has cone
to light. Such a notion would be considered interlocutory and
nonappeal able.® Likewise, in this case, even if we decide the
question whether the district court did or did not abuse its
discretion in retaining possession of the docunents pending the
outcone of the petition for rehearing in the first appeal and
Mmahat's chall enge to the trial subpoena, Mmhat's entitlenent to
possessi on of the docunents and the validity of the trial subpoena
will still be at issue in the court below. Thus it is apparent
that the court's order denying the notion for return of docunents
is interlocutory, not final.

2. Coll ateral O der Doctrine

Mrahat nai ntains that, even if the order is interlocutory, it

i s appeal abl e under the collateral order doctrine. The doctrine

0Cf. id. at 1159-60.

The fact that the judge who denied the notion for return of
docunents will not govern the crimnal trial, i.e., wll issue no
further orders in the case, does not nmake the order i ndependent
and final and thus appealable. See DiBella, 369 U S at 132.
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permts appellate review of nonfinal orders if four conditions are
net :

1) the order nust finally dispose of a matter so that the

district court's decision may not be characterizable as

tentative, informal or inconplete; 2) the question

presented nust be serious and unsettled; 3) the order

must be separable from and collateral to, rights

asserted in the principal suit; and 4) there should

generally be a risk of i nportant and probably irreparable

loss if an inmedi ate appeal is not heard.!!
The order denying Mrahat's notion for return of docunents fails
even the first requirenent to be deened collateral: The order did
not conclusively determne the right of possession of the
docunents. It sinply attenpted to maintain the status quo pendi ng
the outconme of (1) the petition for rehearing in the first appeal
and (2) the anticipated notion to quash, which Mmhat asserted his
intention to file in response to the trial subpoena. The district
court judge who wll conduct the crimnal case will still have to
deci de whet her Mmhat should be deprived of possession of the
docunents for reasons other than those asserted in this appeal. A
hearing on the notion to quash the trial subpoena, which wl
al nost certainly follow this appeal, wll address that sane
question. Thus the order is not appeal able under the coll ateral
order doctri ne.

G ven our obvious |lack of appellate jurisdiction, Mmahat's

appeal fromthe order denying his notion for return of docunents is

DI SM SSED.

UEEQCC v. Kerrville Bus Co., 925 F.2d 129, 134 (5th Cir.
1991) (citing Acosta v. Tenneco Gl Co., 913 F. 2d 205, 207-08
(5th CGr. 1990)).
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