IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30019

Summary Cal endar

CHARLES JOSEPH, JR.,
Pl ai ntiff-Appellant,
V.
CHARLES C. FOrTl, JR, Crim nal
Sheriff, Ol eans Parish and
CAPT. SHORT,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 93-2486 F)

(Sept enber 26, 1994)
Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *

Charl es Joseph, Jr., proceeding pro se and in fornma pauperis

(IPFP), filed a conplaint pursuant to 42 U . S.C. § 1983 agai nst
Oleans Parish Crimnal Sheriff, Charles C. Foti, Jr., and

Captain Short. Joseph alleged that Captain Short all owed

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



sandbl asting on the fifth floor of the House of Detention (HCD)
in the presence of the inmates, causing Joseph to breathe old
paint particles and becone ill. The district court dism ssed
Joseph's conplaint as frivolous pursuant to 28 U. S.C. 8§ 1915(d).
We affirm
|. FACTS AND PROCEDURAL HI STORY

Joseph al l eged that Captain Short allowed sandbl asting on
the fifth floor of the HOD from June 15, 1993, to June 21, 1993,
in the presence of the inmates, causing Joseph to breathe old
pai nt particles which probably contained | ead and which resulted
in his experiencing stomach cranps, nausea, vonmting, and eye
irritation. Joseph also alleged that he did not receive his
nmor ni ng nmedi cation on June 20, 1993, and for the three days
followng his transfer fromthe HOD. He further alleged that he
did not receive evening neals on July 6 and July 7, 1993, and
that deputies |eave the floor for up to four hours at a tine.
Joseph sought $16,000 in danmages and requested that he be treated
by a poi son specialist.

After a Spears! hearing, the magi strate reconmended
di sm ssing Joseph's clains as frivol ous because they | acked an
arguabl e basis in law and fact and otherw se | acked a "realistic

chance of ultimte success,"” relying on Pugh v. Parish of St.

Tanmmany, 875 F.2d 436, 438 (5th Cr. 1989).2 The mmgistrate

! Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).

2 A chance of "ultimate success" is no | onger an
appropriate standard for dism ssing clains as frivol ous pursuant
to 8 1915(d). See Denton v. Hernandez, 112 S. C. 1728, 1733
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recommended denyi ng Joseph's request to see a poison speciali st
because Joseph had stated in his conplaint that he was exam ned
by a physician and was awaiting a prescription and had thus
recei ved "reasonabl e" nedical care, thereby satisfying the

requi renment of Cupit v. Jones, 835 F.2d 82, 85 (5th Cr. 1987).

The magi strate further stated that, assum ng Joseph's nedical
synptons were caused by the sandbl asting, Captain Short, in

permtting the work, was nerely negligent and did not intend to

injure Joseph. Citing Daniels v. WIllians, 474 U S. 327, 328
(1986), the magi strate concluded that the Due Process O ause is
not inplicated by a negligent act.

Joseph filed an objection to the magistrate's report. The
district court determned that the magistrate correctly anal yzed
Joseph's request to see a poison specialist, but found that
Daniels I eft open the question whether conduct |ess than
intentional, but greater than negligent, triggers the Due Process
Cl ause. Thus, the court remanded the case to the magistrate for
further proceedings to determ ne whether any factual basis
existed for the claimthat Captain Short was reckl essly
indifferent to Joseph's health when he all owed sandbl asti ng.

The magi strate conducted an evidentiary hearing and provi ded

the following summary of the testinony in his findings and fact

(1992) (noting that a case can be dism ssed as factually
frivolous only if it is "clearly basel ess"); Booker v. Koonce, 2
F.3d 114, 116 (5th Gr. 1993) (pointing out that Denton precludes
di sm ssals as frivolous when there is "sonme chance" of ultimate
success).




and concl usions of |aw which were read into the record.® The

magi strate sunmmari zed Joseph's testinony as follows. Wile
Joseph was at HOD, inmates conpl ai ned about the renovati on worKk.
In response, Captain Short of the Oleans Parish Prison (OPP)
officials, took the inmates to "the yard" and pl aced vi squeen and
fans in the hallway between the inmates' cells and the area where
the renovati on was being conducted. Prior to going to the yard,
however, residue had built up fromthe renovati on work which

af fected Joseph's eyes, nose, and nouth, and which caused himto
feel dizzy. Joseph's synptons |asted for two weeks and on and
off for several nonths. Joseph received nedical treatnent the
first day after the sandbl asting, or possibly the second.

The magi strate sunmari zed Captain Short's testinony as
follows. The renovation work was being conducted on the opposite
side of the HOD conpl ex from where Joseph was housed. Wen Short
recei ved the i nmates' conplaints about funes, he ordered them
moved to the yard and that fans and vi squeen be used to bl ock the
air flow between the work area and the inmates' cells. Short
bel i eved these neasures afforded the nost protection for the
inmates. The inmates did not further conplain after they
returned fromthe yard and the visqueen and fans were install ed.
Mor eover, deputies were working closer than inmates to the

renovation and they did not conplain about funmes or dust. Short

3 The testinony at the evidentiary hearing was not
transcri bed. Joseph did not file a notion for production of the
transcript, nor has he objected to the magistrate's summary of
the testinony.



deni ed that renovation work was done on the inmates' side of the
building while they were confined to their cells.

Joseph called as wtnesses i nnates Hager and Hawt horne who
were with himduring the renovation. Hager testified that he
recal |l ed Joseph conpl ai ni ng about his eyes, dizziness, nausea,
and vom ting but that Joseph experienced the synptons for only a
day. Hager also confirned that the renovation work was bei ng
conducted on the central |ock-up side, away fromthe innates
cells where he, Joseph, and Hawt horne were confined. Hawthorne
al so experienced the sane problens as Joseph. Hawt horne
remenbers that Joseph vomted, but only once. Joseph, however,
continued to report to Hawt horne that he felt poorly.

Nurse Creppel testified about Joseph's nedical records,
whi ch indicated that Joseph conpl ai ned about bei ng exposed to
pai nt funmes and about experiencing nausea, dizziness, and
vomting. Joseph's records further show that prior to June 1993,
Joseph had a history of hypertension and took nedication that
produced side effects including sone of the conditions about
whi ch he conpl ai ned.

After hearing this testinony the nagi strate determ ned that
Captain Short did not act with deliberate indifference* to

Joseph's health. Thus, he recommended that Joseph's clains

4 1t should be noted that the Suprene Court recently
clarified the standard to be used to determ ne deliberate
indifference. See Farner v. Brennan, 114 S. . 1970, 1974
(1994) (holding that deliberate indifference requires a show ng
of subjective awareness of the risk). However, Farner does not
change our disposition of the case at bar.
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agai nst the remai ning defendants be dism ssed. The district
court adopted the magi strate's recomendati on and di sm ssed the
Sui t.

1. DI SCUSSI ON

Joseph argues that the district court erred when it
dism ssed as frivolous his claimthat his civil rights were
vi ol at ed because he was forced to breathe paint dust and
experi enced health probl ens.?®

A.  STANDARD OF REVI EW

A district court may dism ss an | FP conplaint as frivol ous
only if it lacks an arguable basis in either |law or fact.

Denton, 112 S. Ct. at 1733; Booker, 2 F.3d at 116. A "finding of
factual frivolousness is appropriate when the facts alleged rise
to the level of the irrational or the wholly incredible.”

Denton, 112 S. C. at 1733.

W review a district court's § 1915(d) dism ssal for abuse
of discretion. 1d. at 1734; Booker, 2 F.3d at 115. District
courts are vested "with especially broad discretion in nmaking the
determ nation of whether an I FP proceeding is frivolous." Cay v.
Estelle, 789 F.2d 318, 325 (5th G r. 1986). District courts have
this discretion because prisoners filing IFP clains do not have

an economc incentive to refrain fromfiling frivolous suits and

5 Although Joseph stated in his conplaint that he did not
recei ve nmedication on certain dates, that he was denied neals on
two eveni ngs, and that deputies |left the floor for four hours at
a tinme, he argues none of these clains on appeal. |ssues not
rai sed on appeal are abandoned. Hobbs v. Bl ackburn, 752 F.2d
1079, 1083 (5th GCir.), cert. denied, 474 U.S. 838 (1985).
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because district courts, which are "all too famliar" wth
factually frivolous clains, are in the best position to determ ne
what is frivolous. Denton, 112 S. . at 1733-34 (citing Neitzke
v. Wllians, 490 U.S. 319, 328 (1989)).

B. PRETRIAL DETAI NEE STATUS
Joseph was a pretrial detainee. Pretrial detainees "are
t hose individual s who have been charged with a crine but who have

not yet been tried on the charge."” Cupit, 835 F.2d at 84 (citing

Bell v. Wlfish, 441 U S. 520, 523 (1979)). Pretrial detainees
are protected by the Fourteenth Amendnent's Due Process C ause.

Bell, 441 U S. at 536; Partridge v. Two Unknown Police Oficers,

791 F.2d 1182, 1186 (5th Cr. 1986).°

The proper inquiry under the Due Process C ause is whether
condi ti ons acconpanying pretrial detention are inposed on the
det ai nee for the purpose of punishnent, inasnmuch as the Due
Process O ause does not permt punishnment prior to an

adj udication of guilt. Bell, 441 U S. at 535-36; see also Cupit,

835 F.2d at 85 (holding that "pretrial detainees are entitled to
protection from adverse conditions of confinenent created by
prison officials for a punitive purpose or with punitive
intent"). "A pretrial detainee . . . has a Fourteenth Amendnent

right to be free from puni shnent altogether." Colle v. Brazos

6 On the other hand, convicted prisoners are protected by
the Ei ghth Amendnent's prohibition of cruel and unusual
puni shment. Estelle v. Ganble, 429 U. S. 97, 104 (1976);
Partridge, 791 F.2d at 1186. For exanple, the Ei ghth Amendnent
prohi bits deliberate indifference to a prisoner's serious nedical
needs. Ganble, 429 U S at 106; Partridge, 791 F.2d at 1186.
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County, 981 F.2d 237, 244 (5th Cr. 1993). "[I]f a particular
condition or restriction of pretrial detention is reasonably
related to a legitimte governnental objective, it does not,
wi t hout nore, anount to " punishnment.'" Bell, 441 U S. at 539;

accord Partridge, 791 F.2d at 1186.

C. THE DI STRICT COURT' S DI SM SSAL

The magi strate's summary of the testinony indicates that
Captain Short took neasures to alleviate the conditions causing
the inmates to conplain shortly after they voiced their
conplaints. The neasures, which included noving the inmates to
anot her area and installing visqueen and fans, according to both
of Joseph's own witnesses, in fact alleviated the problem
Moreover, OPP officials stationed close to the renovati on work
did not conplain of health problens, thereby mtigating any
i nference that prison officials were using the sandblasting to
i npose puni shnent. The renovation of the facility clearly had a
| egitimate objective not related to punishnent. Consequently,
the trial court did not abuse its broad discretion in determning
that Joseph's claimlacks an arguable basis in fact and therefore

di smissing the claimas frivolous under 8§ 1915(d).’

" In evaluating the frivol ousness of Joseph's clains, the
magi strate applied the deliberate indifference standard, which
applies to prisoners, instead of the "no punishnent” standard,
which applies to pretrial detainees. Nevertheless, for the
reasons set forth above, "we conclude that despite the fact that
the magi strate applied the wong standard, the district court
properly . . . dismssed [the] . . . claim" Cupit, 835 F. 2d at
85; see also Booker, 2 F.3d at 116 (noting that "[w] hen the
judgnent of the district court is correct, it may be affirnmed on
appeal for other reasons than those asserted or relied on bel ow')
(quoting Woten v. Punpkin Air, Inc., 869 F.2d 848, 850 n.1 (5th
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It should be noted that the magi strate did not use the
Spears hearing to decide the case on its nerits. Wen the
plaintiff alleges plausible and internally consistent facts, the
district court may not dism ss under 8§ 1915(d) by electing to

credit the defendant's account of events. Pedraza v. Meyer, 919

F.2d 317, 319 (5th Gr. 1990). However, credibility may be a
factor to the extent that there are substantial conflicts between

the testinony of the plaintiff's supporting wtnesses. Pedraza,

919 F.2d at 319; cf. Wesson v. glesby, 910 F.2d 278, 282 (5th
Cir. 1990) (noting that credibility is not an issue if the
plaintiff's story is "inherently plausible and internally
consistent").

Joseph's witnesses supplied testinmony which conflicted with
Joseph's all egations, thus rendering Joseph's testinony and
allegations internally inconsistent. As the nmagi strate noted,
"M . Joseph believes Captain Short should have renedi ed the
[ sandbl asting] problementirely once he found out that the
i nmat es were conpl ai ning or had problens." The nagi strate went
on to note that Captain Short believed that he renedi ed the
problem that the Sheriff's witnesses testified that the i nmates
did not further conplain after the visqueen and fans were set up,
and that "[e]ven according to one of the plaintiff's own
W t nesses, M. Hager, there were no problens or conplaints about
the renovation work after the visqueen and fans were set up."

The magi strate added that Joseph's other w tness, Haw horne, al so

Gir. 1989)).



testified that the problemwas not as bad once the fans were up.
Thus, even without considering the conflicting testinony of the
defendants, 8 1915(d) dism ssal was not an abuse of discretion.
[11. CONCLUSI ON
For the forgoing reasons, we AFFIRMthe judgnent of the

district court.
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