IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30013
(Summary Cal endar)

ROVERO ROUSER
Pl ai ntiff-Appellant,

ver sus

TOMMY JOHNSON, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 92-3716 |)

(Sept enber 9, 1994)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Ronmero Rouser, proceeding pro se, appeals
the dismssal of his civil rights clains filed under 42 U S. C

8§ 1981 and his RICO claim filed under 18 U S.C. 8 1961. I n

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



addition to general clains of error in the dismssal of those
claims, Rouser asserts that the court abused its discretion in
(1) denying his notions for default judgnent, (2) granting
def endants' notion to stay discovery and denying his notions for
sanctions against the attorney for sone of the defendants, and
(3) denying his notions for recusal of the district judge and the
magi strate judge. Additionally, Rouser has filed notions in this
court to strike the appellees' briefs for failure to |ist
interested parties or toinclude a Certificate of Service. Finding
all of Rouser's clains and notions to be wholly wthout nerit, we
affirmall dismssals and denials of the district court, we deny
Rouser's notion filed with this court, and we sanction Rouser for
his grossly inproper actions in this court.
I
FACTS AND PROCEEDI NGS

A federal grand jury charged Rouser with conspiring to | aunder
drug proceeds and noney |laundering in five counts of a 16-count
indictment. In April 1991, Rouser pleaded guilty to one count of
money laundering (Count Xl), in violation of 18 US.C
8§ 1956(a)(1)(B)(i) & (2), and was sentenced to five years in
prison. The facts of the offense are set forth in our opinion

affirmng Rouser's sentence. United States v. Smth, 91-3315, slip

op. at 2-3 (5th Cr. Nov. 14, 1991) (unpublished; copy attached).
Thereafter, Rouser filed a 28 U S.C. 8§ 2255 notion to vacate the
convi ction and sentence, alleging nunerous grounds for relief. The

district court denied the nmotion and we affirned that deni al



United States v. Rouser, 93-3583 (5th Cr. April 13, 1994)

(unpubl i shed; copy attached).

VWiile his 8 2255 notion was pending in the district court,
Ronmero commenced this action against the follow ng defendants:
DEA agents Tommy Johnson and Ronald Stark; FBlI agent R cky HII;
former United States Attorneys John Volz and Harry Rosenberg;
Assistant United States Attorneys M chael MMhon, Jan Maselli
Mann, John O Braud, and Constantine D. Georges; IRS agent Phillip
Reed; United States Probation Oficers Charlotte P. Birdsong and
Emle J. Fallo (collectively, the federal defendants); and his
defense attorney, Martin Regan. Rouser alleged civil rights clains
under "42 U S. C. 8§ 1981 et. [sic] seq." and a RI CO claim under
"18 U S.C. 8§ 1961 et. [sic] seq." He alleged that the federa
def endants' actions during the course of his crimnal investigation
and prosecution violated his Fourth, Fifth, Sixth and Fourteenth
Anendnent rights.! Rouser also clained that the federal defendants
conspired with Regan to deprive Rouser of his Sixth Amendnent ri ght
to effective assistance of counsel and his right to equa
protection by coercing himto waive his right to conflict-free
representation and by coercing himto plead guilty.

Rouser al so asserted that all defendants acted in concert with
Birdsong and Fallo to include a reference in Rouser's presentence

report (PSR) to illegally seized weapons for the purpose of

!Because the civil rights clains are asserted agai nst federal
def endants, they will be construed as actions pursuant to Bivens v.
Si x_Unknown Naned Agents, 403 U. S. 388, 91 S.C. 1999, 29 L.Ed.2d
619 (1971).




depriving Rouser of his |iberty. Finally, Rouser asserted that the
Ofice of the United States Attorney for the Eastern District of
Louisiana is an "enterprise" under the RICO statute. Rouser
clainmed that the office had conspired to take assets fromthe bl ack
communi ty and had vi ol ated a nunber of crimnal statutes during the
course of his crimnal prosecution. He sought five mllion dollars
i n damages fromeach defendant, an injunction against a forfeiture
sale of his property, a declaratory judgnent stating that the
def endants' acts violated the Constitution, costs and attorney's
fees, and punitive danmages.

Thereafter, the federal defendants noved to dism ss or, inthe
alternative, for summary judgnent, arguing, anong other things
that: (1) the conplaint failed to allege sufficient facts to state
a claim (2) absolute quasi-judicial immunity barred the clains
agai nst prosecutors and probation officers; (3) the | aw enforcenent
officers were entitled to qualified imunity from suit; (4) as
Rouser's clains challenged the legality of his confinenent, he nust
first pursue a notion for post-convictionrelief; (5) the conplaint
failed to state a RICO claim and (6) Rouser's request to enjoin
the forfeiture sale should be denied because it was a coll ateral
attack on a final judgnent.? Def endants attached a nunber of
docunents to their notion; they also sought sanctions against

Rouser for filing a frivolous |awsuit.

2Pursuant to the plea agreenent in the crimnal case, Rouser
agreed to forfeit a nunber of properties he had obtained wth the
proceeds of drug noney. The governnent obtai ned a default judgnent
of forfeiture on sone of the properties and a consent judgnent of
forfeiture on other properties.



Rouser opposed the federal defendants' notion, arguing that
his allegations stated a claim for relief. He also sought
sanctions against the attorney for the federal defendant for
advanci ng frivol ous defenses, noved for sunmary judgnent agai nst
Regan, noved to recuse Magi strate Judge Al ma Chasez for bias and
prejudi ce, and requested a tenporary restraining order to prevent
a forfeiture sale.

In a lengthy nenorandum the magistrate judge reconmended
denying relief. She observed that, to the extent Rouser's
conplaint could be construed as a request for post-conviction
relief, it should be dism ssed without prejudice to enable himto
seek such relief. In all other respects, the magistrate judge
recommended granting the federal defendants' notion, for the
reasons set forth in her nenorandum The magi strate judge, sua
spont e, recomrended di sm ssing the conpl ai nt agai nst Regan because
it contained only conclusional allegations rather than specific
facts and failed to state a claim against him Finally,
notwi thstanding the clearly frivolous and vexatious nature of
Rouser's conplaint, the magistrate judge recomended denying the
federal defendants' request for sanctions against him

I n response, Rouser noved for the recusal of Mgistrate Judge
Chasez and District Judge Mentz, arguing that their actions and
rulings in the case exhibited bias agai nst him Rouser objected to
the magistrate judge's report and reconmendation, accusing the
magi strate judge of "screwing] this case up." The district court

denied the recusal notions and adopted the magistrate judge's



report and recomrendation. Rouser tinely filed a notice of appeal.
|1
ANALYSI S

A. Di sm ssal s

Rouser argues that the district court erred by dismssing his
clains against the federal defendants and agai nst Regan. Wth
regard to the federal defendants, Rouser nmaintains that his
conplaint set forth valid civil rights and R CO cl ai ns. Rouser
further contends that the court erred by denying his notion for
summary judgnent as to Regan because Regan failed to submt a
statenent of material facts as to which there remai ned a genuine
issue for trial, as required by local rules of court. These
argunents are wholly w thout nerit.

We review de novo a district court's dism ssal of an action

for failure to state a claim See FDIC v. Ernst & Younq, 967 F.2d

166, 169 (5th Gr. 1992). As here the district court relied on
matters outside the pleadings to dispose of Rouser's clains, we
review the order of dism ssal as one granting defendants' notion

for summary judgnent. See Fernandez-Montes v. Allied Pilots Ass' n,

987 F.2d 278, 283 n.7 (5th Gr. 1993). W review de novo a grant
of summary judgnent. See Abbott v. Equity Goup, 2 F.3d 613, 618-

19 (5th Gr. 1993), cert. denied, 114 S.C. 1219 (1994). Sunmary

judgnent is proper if the noving party establishes that thereis no
genui ne issue as to any material fact and that it is entitled to

judgnent as a matter of law. Canpbell v. Sonat Offshore Drilling,

979 F.2d 1115, 1118-19 (5th Gr. 1992).



The | aw governing clains of this type has changed since the
district court disposed of Rouser's conplaint. In Heck v.

Hunphr ey, U. S. , 114 S. . 2364, 2372, 129 L.Ed.2d 383

(1994), the Suprene Court held that

in order to recover damages for allegedly
unconstitutional conviction or inprisonnent,
or for other harm caused by actions whose
unl awf ul ness would render a conviction or
sentence invalid, a 8§ 1983 plaintiff nust
prove that the conviction or sentence has been

reversed on direct appeal, expunged by
executive order, declared invalid by a state
tribunal aut hori zed to make such

determnation, or called into question by a
federal court's issuance of a wit of habeas
corpus, 28 U. S.C. § 2254. A claimfor damages
bearing that relationship to a conviction or
sentence that has not been so invalidated is
not cogni zabl e under § 1983.
(footnote omtted). Heck requires courts to "consider whether a
judgnent in favor of the plaintiff would necessarily inply the
invalidity of his conviction or sentence; if it would, the
conpl aint nust be dism ssed unless the plaintiff can denonstrate
that the conviction or sentence has already been invalidated." |d.
It matters not that Heck involved a state prisoner's § 1983
action and Rouser is a federal prisoner bringing Bivens and RI CO
clains; for we recently applied Heck to a simlar claim by a

federal prisoner. See Stephenson v. Reno, F. 3d (5th Gr.

Aug. 8, 1994). Li ke Rouser, the plaintiff in that case alleged
that | aw enforcenent officials violated his constitutional rights
during a federal crimnal investigation and prosecution, that his
court - appoi nted counsel provided ineffective assistance, and that

all the nanmed defendants conspired to deprive him of his



constitutional rights and to commt RICOviolations. W determ ned
that the plaintiff's clains challenged the fact or duration of his
confi nenent and necessarily called into question the constitutional
validity of his conviction and confinenent. Accordingly, we held
that the plaintiff could not state a cl ai mbecause his conviction
had not been invalidated as required by Heck.

St ephenson is controlling and mandates di sm ssal of Rouser's

civil rights clains against the federal defendants and Regan. A
judgnent in favor of Rouser on these clains woul d necessarily inply
the invalidity of his conviction and sentence; yet Rouser's
convi ction has not been invalidated. |In fact, as previously noted,
we earlier denied his claimfor relief under § 2255. Thus, under

Heck and Stephenson, Rouser cannot maintain the civil rights

actions against either the federal defendants or Regan. Even
t hough Heck did not directly involve a civil RICO claim and the

opinion in Stephenson is unclear as to whether the plaintiff there

brought a separate RICO action, the reasoning of both cases
supports the conclusion that Rouser's RICO action should be
di sm ssed. O herwi se, henceforth plaintiffs |Iike Rouser would
sinply couch their allegations under RICOin order to avoid the bar

of Heck and St ephenson. W are satisfied to affirmthe judgnent of

the district court dismssing Rouser's clains on this basis. See

Sojourner T. v. Edwards, 974 F.2d 27, 30 (5th Cr. 1992), cert.

denied, 113 S.C. 1414 (1993).

Mor eover, even if we assune arguendo that Heck and St ephenson

woul d not preclude Rouser's RICO claim we conclude that the



magi strate judge correctly determned that Rouser's RICO
allegations fail to state aclaim To state a civil RICOclaimthe

plaintiff nust allege "1) a person who engages in 2) a pattern of

racketeering activity, 3) connected to the acquisition,

establ i shnent, conduct, or control of an enterprise.” In re

Bur zynski, 989 F.2d 733, 741 (5th Gr. 1993) (internal quotations
and citation omtted). To establish a "pattern of racketeering
activity" a plaintiff nust show "at |least two predicate acts of
racketeering that are related and anobunt to or pose a threat of

continued crimnal activity." Tel-Phonic Services, Inc. v. TBS

Int'l, Inc., 975 F.2d 1134, 1139-40 (5th CGr. 1992). The plaintiff

must plead the el enents of the crimnal offenses that conprise the

predi cate acts. Elliott v. Foufas, 867 F.2d 877, 880 (5th Cr.

1989). Rouser alleged that defendants' acts violated a nunber of
federal statutes, but only two were relevant offenses under the

RICO statute, 18 U . S.C. § 1951 and 18 U. S.C. 8§ 1503. See 18 U.S.C

8§ 1961(1)(B). Rouser failed to plead the elenents of those
of fenses, however. Li kew se, his claimis deficient because it
fails to satisfy the continuity requirenent. See Burzynski,

989 F.2d at 742-43. The all eged acts took place during the course
of Rouser's crimnal prosecution, which is now over, and do not
threaten long-term crimnal activity. Finally, while Rouser
all eged in conclusional terns a nmassive Rl CO conspiracy, he failed
to plead facts sufficient to establish the existence of an
agreenent anong the defendants to commt at |east two predicate

acts. See Tel -Phonic, 975 F.2d at 1140-41. For these alternative




reasons too, his RICO claimwas correctly di sm ssed.

B. Denial of Default Judgnent

Rouser next argues that the district court erred by denying
his notions for default judgnent against the defendants for their
failure to file tinely answers. He insists that the federa
def endants were properly served on Novenber 23 and 24, 1992, and
thus had 60 days fromthat date to file a response. As for Regan,
Rouser contends that he was properly served on Novenber 24, 1992,
and had 20 days fromthat date to answer.

Federal Rule of G vil Procedure 55(a) provides that the clerk
shal |l enter default when a party "has failed to plead or otherw se
defend as provided by these rules.” "CGenerally, the entry of
default judgnent is commtted to the discretion of the district

j udge. " Mason v. Lister, 562 F.2d 343, 345 (5th Cr. 1977).

Courts typically refuse to enter default agai nst the governnent for
failure to plead. |1d. Moreover, Rule 55(e) precludes entry of
judgnent by default against the governnment, or its officers or
agencies, unless the plaintiff establishes a right to relief by
evi dence satisfactory to the court. |d.

The United States Marshal's Service attenpted to serve the
federal defendants at their offices on Novenber 23 and 24, 1992.
Bet ween Decenber 18 and 23, 1992, the attorney for the federa
defendants filed a series of notions requesting the court to

acknow edge that, under Dickens v. Lewis, 750 F.2d 1251 (5th Cr.

1984), they were entitled to 60 days to file an answer foll ow ng

proper service. The district court granted these notions. Then,

10



on February 22, 1993, the federal defendants filed a notion to stay
di scovery. The federal defendants asserted that the return of
service forns failed to indicate that proper personal service and
institutional service had been effected; thus, the court | acked
jurisdiction. But, as Rouser had already nade di scovery requests
of the federal defendants, they requested a stay of discovery,
argui ng that once Rouser effected proper service, they planned to
assert immunity defenses. All this occurred well before Rouser
filed his notion for default judgnment on March 29, 1993. Then, on
April 6, 1993, the federal defendants filed an answer and response
to Rouser's notion, preserving therein the challenge to sufficiency
of service of process. Rouser had requested that a hearing on his
nmotion be held by April 14, 1993.

This sequence of events indicates that in fact the federa
def endants were defending the action, that they did not willfully
fail to answer, and that Rouser suffered no prejudice from the
del ay. Moreover, the district court ultimtely determ ned that
Rouser's claimcould not withstand the federal defendants' notion
for summary | udgnent. Therefore, the court did not abuse its
di scretion by denyi ng Rouser's notion. See Mason, 562 F. 2d at 345.

Li kewise, with regard to the notion for default judgnent
agai nst Regan, the record indicates that he noved for and obt ai ned
an extension of tine in which to file an answer before Rouser noved
for default judgnment. Regan thereafter filed his answer within the
peri od extended by the order. Accordingly, the district court did

not abuse its discretion by denying the notion for default agai nst

11



Regan.

C. Stay of Di scovery

Rouser next argues that the district court erred by granting
the federal defendants' notion to stay discovery. W review a
district <court's discovery orders for abuse of discretion.

McKet han v. Texas Farm Bureau, 966 F.2d 734, 738 (5th Cr. 1993),

cert. denied, 114 S.Ct. 694 (1994). W are here convinced that the

district court did not abuse its discretion by granting the federal
def endants' notion to stay discovery while they asserted i munity
def enses. The federal defendants' notion indicates that they
pl anned to assert defenses of qualified and absolute inmunity.
"One of the purposes of immunity, absolute or qualified, is to
spare a defendant not only unwarranted liability, but unwarranted
demands customarily inposed upon those defending a | ong drawn out

lawsuit." Siegert v. Glley, 500 U S. 226, 232, 111 S. Ct. 1789,

114 L.Ed.2d 277 (1991). Thus, wuntil the threshold immunity
question is resolved, discovery generally should not be allowed.
Id. at 231.
D. Sancti ons

Rouser contends that the district court erred by denying his
motion for sanctions against the attorney for the federal
defendants for asserting frivolous defenses in the notion to
di sm ss. In his response to the federal defendants' notion to
dismss or for summary judgnent, Rouser argued that the inmunity
def enses, the exhaustion defenses, and the statute of limtations

defense were all frivolous because he had alleged a RICO claim

12



rather than a Bivens claim W reviewa district court's decision
to grant or deny sanctions under Fed. R Cv. P. 11 for abuse of

di scretion. See Elliott v. The MV LAOS B, 980 F.2d 1001, 1006

(5th Gr. 1993). W conclude that here the district court did not
abuse its discretion in denying Rouser's request for sanctions.
The defenses were valid and, as the nmgistrate judge observed
provi ded a basis for dism ssing sone or all of Rouser's conpl aints.
E. Recusal s

Rouser argues that Judge Mentz and Magi strate Judge Chasez
shoul d have recused thensel ves because they were biased against
him In support of his claim however, he points to nothing nore
than adverse rulings and unrenarkable | anguage in the nagistrate
judge's report and recommendati on.

We review the denial of a notion for recusal for an abuse of

di scretion. United States v. MVR Corp., 954 F.2d 1040, 1044

(5th Gr. 1992). "[J]udicial rulings al one al nost never constitute
[a] valid basis for a bias or partiality notion." Liteky v. United
St at es, us _ , 114 S.C. 1147, 1157, 127 L.Ed.2d 474 (1994).

Recusal may be required "where pervasive bias or prejudice

mani fests itself only through judicial conduct." MWR_ Corp.,
954 F.2d at 1045. Rouser has failed to nmake such a showing. In

fact, in an act of virtual charity, the magi strate judge declined
to grant the federal defendants' notion for sanctions against
Rouser despite the patently frivol ous and vexati ous nature of this
lawsuit. There is nothing in the record or in Rouser's allegations

t o suggest the slightest possibility that either the district court

13



or the magi strate judge comm tted an abuse of discretion by denying
Rouser's notions for recusal.

F. Mbtion to Strike

Rouser filed a notion in this court to strike the appellees’
briefs on two grounds: (1) neither brief contains a l|ist of
interested parties as required by Fifth Crcuit Rule 28.2.1; and
(2) neither brief contains a certificate of service as required by
Fed. R App. P. 28 and Fifth Grcuit Rule 28.2.1. Rouser correctly
poi nts out that neither Regan nor the federal defendants have filed
a certificate of interested parties; however, Rule 28.2.1 exenpts
governnental parties, such as the federal defendants, fromfiling
that certificate. Thus, the nmotion to strike the federal
defendants' brief is wthout nerit and is therefore deni ed. Regan,
on t he ot her hand, should have filed the certificate as required by
the rule, but his failure to do so does not justify striking his
brief at this stage of the proceedi ngs.

Rouser cites the incorrect rule as the second ground for his
motion to strike. Federal Rule of Appellate Procedure 25(d)
requi res papers presented for filing to contain a proof of service
form Both the federal defendants' brief and Regan's brief contain
such fornms. Rouser's notion to strike is therefore denied.

The federal defendants have requested permssion to file a
suppl enental brief to address matters raised for the first tinme in
Rouser's reply brief. That reply brief raises two issues not
raised in the opening brief: whether the stay of discovery and

cancel l ation of oral argunents concerning discovery issues was

14



proper; and whether the federal defendants abandoned defenses to

Rouser's clains under "42 U S . C. 8§ 1981 et. [sic] seq." by not
addressing the clains in their appellate brief. We discern no
need, however, for supplenental briefing. To the extent Rouser
raises newclains inhis reply brief, we need notsQand therefore do

not sQconsi der them See United States v. Prince, 868 F.2d 1379,

1386 (5th Gr.), cert. denied, 493 U S. 932 (1989).

|V
APPELLATE SANCTI ONS

We take note, sua sponte, that the suits filed, clains nmade,
defendants naned, and notions proffered long ago by Rouser
surpassed "frivolous and wthout nerit." They are totally
irresponsi ble, groundless, vexatious, contunmacious, dilatory,
har assi ng, andsQabove all sqQcynically abusive of the entire civil
justice systemof the United States. Persons, |ike Rouser, who so
stridently and contenptuously seek to use and abuse the systemfor
no valid purpose but rather to assuage unquenchable desires to
cause expense, damage, nui sance and waste of tine and resources of
ot hers should not, and therefore shall not, enjoy access to the
very system thus m sused and abused. Consequently, the Cerk of
this court and the clerks of all federal courts within the Fifth
Judicial Grcuit shall henceforth refuse to accept for filing any
conpl ai nts, notions or other pleadings and docunents of any nature
what soever by or on behalf of Rouser even renotely related to
connected with or arising from the crimnal or civil mtters

conprising the litigation addressed or referred to in this opinion

15



or inany civil or crimnal litigation wthinthis circuit in which
Rouser has been involved previously. Nei t her shall any of said
clerks of court accept unrelated filings of any nature what soever
by or on behalf of Rouser without first obtaining the express
witten consent of a judge of this court. Finally, Rouser is
sternly cautioned that any future efforts by himor on his behalf
to extend, continue, revive or nmaintain this case or any aspect
hereof shall expose himto the full panoply of sanctions at the
di sposal of this court.

For the reasons set forth above, all judgnents and orders of
the district court are AFFIRMED, all notions filed with this court

are DENI ED, and the foregoing sanctions are inposed.
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