UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-30011
Summary Cal endar

CHARLES JOSEPH, JR.,
Pl ai ntiff-Appellant,
VERSUS
SI DNEY BARTHELEMY, MAYOR, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 93-3620 F)

(August 9, 1994)

Bef ore GARWOOD, DAVI S, and DUHE, CGircuit Judges.
PER CURI AM !

Charl es Joseph, Jr., an inmate of the Ol eans Parish Prison
sued the Crimnal Sheriff of Oleans Parish, and others, under 28
US C 8§ 1983, conplaining of inadequate nedical care, use of
excessive force, threats of physical violence and disciplinary
action, and unhealthy living conditions. His allegations do not
make clear whether he had been convicted or was a pretrial

det ai nee. A magistrate judge found that, in either capacity,

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Appellant's allegations failed to state an arguable claimin fact
or law, and she recommended di sm ssal under 28 U S. C. 8§ 1915(d).
Over Appellant's objection, the district court dismssed the action
W t hout prejudice. Joseph appeals. W affirm

On appeal, Joseph asserts that he was a pretrial detainee so
we wll analyze his claim under the Due Process Cl ause of the

Fourteenth Amendnent. Morrowv. Harwell, 768 F.2d 619, 625-26 (5th

Cr. 1985).

The nost that can be said for Appellant's clains that he was
denied his nedication for six days is that prison officials were
negligent. This is insufficient to state a constitutional claim

See Sinons v. denobns, 752 F.2d 1053, 1055 (5th Gr. 1985).

Li kewi se, Appellant's clains that a prison nurse exam ned hi mand
found him not in need of nedical treatnment when he was, in fact,
il is at best a show ng of negligence.

Joseph alleges that while being noved from one |ocation to
another in the prison he sought to sit in a chair which a guard
pul | ed out fromunder hi mcausing himpain in his | eg and back. W

anal yze excessive use of force clains by pretrial detainees under

the standards of Hudson v. MMIlian, 112 S. C. 995 (1992);
Valencia v. Waqgins, 981 F.2d 1440, 1446 (5th Cr.), cert. denied,

113 S. . 2998 (1993). In this analysis we |ook to see whether
the force was applied maliciously or sadistically for the very
pur pose of causing harm There is no allegation to this effect.
Wt hout such a showing there is no constitutional violation.

Appel l ant clainms that chem cals were sprayed in the prison to



control rodents and pests and that this made him cough, feel
nauseat ed, and have headaches. Rodent and pest control is clearly
incident to a legitimte governnent purpose and i s not punishnent.

It is, therefore, not actionable. See Morrow, 768 F.2d at 625.

Mattresses were renoved fromthe prisoners for certain periods of
time and Joseph conplains of this. This renoval obviously
interfered wth Joseph's efforts to live as confortably as
possible, as did the prison's spraying of chemcals, but it does
not convert a condition of confinenent into punishnent. See, Bell
v. Wifish, 441 U. S. 520, 537 (1979).

Finally, Appellant conplains that guards threatened himwth
physi cal abuse and disciplinary action. The nere use of words by
prison guards, even if violent or threatening, does not anmount to

a constitutional violation. McFadden v. Lucas, 713 F.2d 143, 146

(5th Gr.), cert. denied, 464 U S. 998 (1983); see al so Bender V.

Brumey, 1 F.3d 271, 274 n. 4 (5th Gr. 1993). There was,
t heref ore, no abuse of discretion when the district court di sm ssed
this claimas frivol ous.

AFFI RVED.



