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Bef ore GOLDBERG GARWOOD, and DAVIS, Crcuit Judges.
PER CURI AM:
Appel  ant Betty LeBl anc contests the district court's refusal

to disturb Bell South Tel ecommuni cation's ("Bell South") decision to

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



deny her disability benefits under its sickness and acci dent pl an. 2

The district court granted summary judgenent in favor of the
defendant Bell South after considering the plan admnistrator's
deci sion under an arbitrary and capricious standard of review.
Because LeBl anc has failed to show why this decision was erroneous,

we affirmthe summary judgnent granted by the district court.

|. Facts

Betty LeBlanc worked as a Maintenance Administrator wth
Bel | South. Bell South provided the Bell South Sickness and Acci dent
Disability Benefit Plan ("Plan") to cover enpl oyees who becone si ck
or are injured while working for Bell South. On March 24, 1992,
because of physical disabilities that her physician, Dr. Essam
El norshi dy, diagnosed as congenital hip dysplasia and possible
| umbar di sc syndrone, LeBl anc began a | eave of absence.

On March 31, the Plan's case manager authorized paynment of
disability benefits to LeBl anc. The benefits were to continue
through April 20. On April 23, Dr. Elnorshidy sent aletter to the
Plan adm nistrator stating that Leblanc could work if she avoi ded
prol onged standing, sitting, or walKking. The case nmanager
determ ned that Bell South would retain her services by nodifying

LeBl anc's duties to accommpdate her disabilities.

2 This plan is governed by the Enpl oyees' Retirenent |ncone
Security Act, 29 U S.C. 8§ 1001 et seq.. The Act provides a cause
of action under 29 U S.C. § 1132 (a)(1)(B) "to recover benefits
due to [a participant] under the terns of his plan . "



A nmedi cal consultant retai ned by Bel | South, Dr. Lakey Tol bert,
reviewed LeBl anc's records and concurred in Dr. Elnorshidy's Apri
23 assessnent. However, on May 6, Dr. El norshidy reported that due
to deteriorationin her condition, Leblanc was totally disabl ed and
was conpletely unable to work. The case manager then arranged for
Dr. Robert Steiner to conduct an i ndependent nedi cal exam nation of
LeBl anc. Dr. Steiner concluded that LeBl anc was capabl e of worki ng
inalimted capacity.

The Case Manager advised LeBlanc that although she was not
eligible for total disability paynents, Bell Sout h woul d acconmbdat e
her work restrictions. On July 28, 1992, the Plan's Enpl oyee's
Benefit Commttee reviewed her claimfor disability benefits and
notified her of its decision to termnate these benefits as of
April 20. The Benefit Conmttee reasoned that the Plan requires
deni al of benefits where the enployee is able to performsone work,
even restricted duty work.® LeBlanc appealed to the Enployee's
Claim Review Committee. On Septenber 10, 1992, the Review
Commttee affirnmed the denial of her claim

LeBl anc then filed suit against the Plan on Septenber 8, 1993
in a Louisiana state court. The Plan renoved to federal court,

claim ng that jurisdiction was proper under ERI SA.* On Novenber 9,

3 Section 4.1 of the Plan provides that participants in the
Plan shall "be qualified to receive paynents under the Plan on
account of physical disability to work . . . [and] paynents shal
termnate when disability ceases.”

4 Congress mandated that ERI SA "shall supersede any and al
State laws insofar as they may now or hereafter relate to any
enpl oyee benefit plan" covered by the statute. 29 U S. C § 1144
(a). The Suprenme Court has held that "the express pre-enption

3



1993, the court granted Bell South's notion for summary judgnent
reasoni ng that the Plan's deci sion was not an abuse of discretion.?®

LeBl anc appeal s.

1. Analysis
A grant of summary judgnment nmust be affirnmed when, in view ng
the evidence in the light nost favorable to the opposing party, no
genui ne issues of material fact remain to be tried and the novant
is entitled to a judgnent as a matter of law. Fed. R Cv. P. 56

(c); see Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247, 106 S.

Ct. 2505, 2509-10, 91 L. Ed. 2d 202 (1986). As a result, summary
judgnent is proper "unless there is sufficient evidence favoring
the nonnoving party for a jury to return a verdict for that party.
If the evidence is nerely colorable, or is not significantly
probative, summary judgnent may be granted.” Id. at 249-50
(citations omtted).

An appellate court reviews a grant of summary judgnent under
the same standard as the district court. The standard of review

applied to clains under section 1132 (a)(1l)(B) depends on the

provi sions of ERISA are deliberately expansive, and designed to
“establish pension plan regul ation as exclusively a federal
concern.'" Pilot Live Ins. Co. v. Dedeaux, 481 U S. 41, 45-46
107 S. C. 1549, 1552, 95 L. Ed. 2d 39 (1987) (quoting Al essi V.
Raybest os- Manhattan, Inc., 451 U S. 504, 523, 101 S. C. 1895,
1906, 68 L. Ed. 2d 402 (1981)).

> W note that the arbitrary and capricious and the abuse of
di scretion standards enployed by this circuit in the ER SA
context refer to the sane deferential standard of review. The
difference is nerely semantic. WIldbur v. Arco Chemcal Co., 974
F.2d 631, 635 n.7 (5th Gr. 1992).
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discretion granted by the Plan to those making the eligibility

det er m nati ons. Fi restone Tire and Rubber Co. v. Bruch, 489 U. S.

101, 108-15, 109 S. . 948, 953-57, 103 L. Ed. 2d 80 (1989)

Where the plan confers discretionary authority on the plan
admnistrator, judicial review of eligibility determnations is
confined to the arbitrary and capricious standard. 1d. at 115, 109

S. . at 957; Haubold v. Internedics, Inc., 11 F.3d 1333, 1336-37

(5th Gr. 1994); Cathey v. Dow Chem cal Co. Medical Care Program

907 F.2d 554 (5th Gr. 1990), cert. denied, 498 U S. 1087, 111 S
Ct. 964, 112 L. Ed. 2d 1051 (1991).

To begin our analysis, we nust determne whether the
admnistrators of the BellSouth Plan had the discretionary
authority to determne eligibility of enployees to disability
benefits. "Discretionary authority cannot be inplied; an
admnistrator has no discretion to determne eligibility or
interpret the plan unless the plan | anguage expressly confers such
authority on the admnistrator."” Wl dbur, 974 at 636 (citing
Cat hey, 907 F.2d at 558). However, this does not nean that we have
"inposed a linguistic tenplate; we read a plan as a whole to
determne if, in our judgnent, it satisfies the Firestone
criteria."” 1d. at 636-37.

Qur review of the Plan docunents reveals that Section 3.4
confers discretionary authority wupon the plan admnistrator.
Section 3.4 states that, "The Enpl oyees' Benefit Commttee, or the
Review Comm ttee when it reviews a denial of aclaim . . . shal

determ ne conclusively for all parties all questions arising in the



adm ni stration of the Plan, and any deci sion of such Commttee
shal |l not be subject to further review"
Previ ous deci sions have interpreted | anguage simlar to this
to provide an admnistrator with sufficient discretion to justify
the use of the arbitrary and capricious standard of review In

Duhon v. Texaco, Inc., 15 F. 3d 1302 (5th G r. 1994), we held that

the nore deferential standard of review applied where the | anguage
granting discretionary authority provided that "[t] he deci sions of
the Plan adm nistrator shall be final and conclusive with respect
to every question which may arise relating to either the
interpretation or admnistration of this Plan." Were, as in the
instant case, a plan grants conclusive authority to answer all
questions relating to the admnistration of the plan, the
adm ni strator has sufficient discretion to trigger the arbitrary

and capricious standard of review. See also Lowy v. Bankers Life

and Casualty Retirenent Plan, 871 F.2d 522, 524 (5th Cr.), cert.

denied, 493 U S. 852, 110 S. C. 152, 107 L. Ed. 2d 111 (1989)
(power to "interpret and construe" the Plan and to "determ ne al

questions arising” in the adm nistration of the plan was sufficient
to invoke the arbitrary and capricious standard of review. W
find, therefore, that the district court's application of the abuse

of discretion standard was proper.® Mbreover, under that standard,

6 Plaintiffs argue that where the Plan pays benefits as an
operating expense of the conpany and thereby creates a potenti al
conflict between the interests of the Plan adm nistrators as
fiduciaries for its participants and the interests of
admnistrators as officers of the conpany, the de novo standard
of review should apply. This court recently determ ned that "we
will follow the Suprene Court's direction in Bruch and weigh this
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we find no reason to believe that the district court erred in
di sm ssing LeBl anc's case.

LeBl anc nmakes two other contentions, neither of which nerit
reversal . She argues that because of her illness, she was on
restricted duty at the tine she stopped working for Bell South and
that therefore a genuine issue of material fact exists as to
whet her Bel |l South had any nore restrictive work that she could
perform However, the fact that she was already performng
restricted duty work does not raise a genuine issue of materia
fact regarding whether Bell South offered her work to acconmpbdate
the nedical limtations described by the doctors review ng her
case. |If anything, this fact suggests Bell South's wllingness to
make acconmodations to her disabilities. Therefore, the district
court properly granted summary judgnent in Bell South's favor as a

matter of law. See Rodriquez v. Pacificare of Tex., Inc., 980 F. 2d

1014, 1019 (5th Gr.), cert. denied, 113 S. C. 2456, 124 L. Ed. 2d

671 (1993).

Finally, Appellant argues that a successful determ nation of
LeBlanc's eligibility for Social Security Dy sability Benefits
shoul d have been considered by the district court in evaluating
whet her the Plan adm nistrator's decision denying her disability

benefits was arbitrary or capricious. This contention is wthout

possi ble conflict as a factor in our determ nation of whether the
pl an adm ni strator abused his discretion, instead of adopting ex
cathedra [the participant's] suggestion of altering the
applicabl e standard of review " Duhon, 15 F.3d at 1306.
Plaintiff's argunent regardi ng de novo review, therefore, carries
no wei ght.



merit. The Plan adm nistrator could not have considered the award
of Social Security benefits because this determ nation occurred
subsequent to the admnistrator's decision to termnate her
disability benefits under the Bell South Plan. Mreover, even if
this evidence were consi dered, LeBl anc of fers no showi ng of howt he
Soci al Security determ nation proves that the Plan admnistrator's
decision to deny her disability benefits was an abuse of
di scretion.

In sum we find no basis for error in the district court's

grant of summary judgenent. W therefore AFFI RM



