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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
KENNETH RANDALL
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CR 88-261 L)

(Sept enber 8, 1994)

Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.
PER CURI AM !

This is Kenneth Randall's third appeal of notions to correct
or nodify the sentence that he received in 1988. W AFFIRM

| .

Randal | 's conviction in 1988 was affirmed on appeal. United
States v. Randall, 887 F.2d 1262 (5th Cr. 1989). |In March 1991,
Randal I noved under 28 U. S.C. § 2255 to vacate, set aside, or

correct his sentence, arguing insufficiency of the evidence and

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



prosecutorial msconduct. The district court denied that notion,
and this court affirned. United States v. Randall, No. 91-3561
(April 1, 1992 5th Cr.) (unpublished).

Randal |l filed a section 8 2255 notion in 1992, arguing that
hi s sentence shoul d have been adj usted on several grounds, that the
Governnment engaged in "outrageous behavior", that the district
court denied hima fair trial wwth its interruptions, and that he
did not receive effective assistance of counsel. The district
court dismssed the notion both on its nerits and under Rule 9(a)
of the Rules Governing 8 2255 Proceedi ngs; and this court affirmed
in Decenber 1993. United States v. Randall, No. 93-3278 (Dec. 14,
1993 5th Cr.) (unpublished).

I n August 1993 (while his second notion was still pending),
Randal | fil ed yet another notion pursuant to Rul e 35 of the Federal
Rules of Crimnal Procedure and 18 U S.C. § 3582(c)(2), for
“correction of sentence, or in the alternative, ... for
nmodi fication of an inposed term of inprisonnment”. The district
court denied this notion on the grounds that it was not cogni zabl e
under Rule 35 or 18 U S.C 8§ 3582(c)(2), that it was premature
because the second 8 2255 notion was pendi ng on appeal, that the
noti on anounted to an abuse, and that the clains |acked nerit.

Randall filed a tinmely notice of appeal.?

2 After he had filed his notice of appeal, Randall filed an
"Amendnent to Notice of Appeal Filed January 5, 1994 Interlocutory
Appeal , seeking an energency decision, order for release and wit
of mandamus on the ground that he had been incarcerated over the
length of "what the sentencing structure should have been.”
Because we affirmthe district court's judgnment, we al so deny this
not i on.



1.
As noted, Randall styled his notion as seeking relief under
Rul e 35 of the Federal Rules of Criminal Procedure and 18 U.S.C. 88§
3742 and 3582(c)(2); but, as the district court properly
determned, heis clearly not entitled to relief under any of those
provisions.® Construing his notion liberally, it is yet another
under § 2255 to "vacate, set aside or correct the sentence", which
is "reserved for transgressions of constitutional rights and for a
narrow range of injuries that could not have been rai sed on direct
appeal and would, if condoned, result in a conplete m scarriage of
justice." United States v. Vaughn, 955 F.2d 367, 368 (5th Cir.
1992). A nonconstitutional claimthat could have been raised on
direct appeal, but was not, nmay not be raised in a collateral
proceedi ng. |d.
A
Randall first maintains that his offense |evel under the
Sent enci ng Gui del i nes shoul d have been 26, rather than 28, and t hat
his sentence was inproperly inposed under 18 U . S.C. 8§ 924(c). A
district court's technical application of the Guidelines is not,

however, of constitutional dinension. United States v. Vaughn, 955

3 Wth regard to offenses commtted after Novenber 1, 1987 (such
as Randall's), Rule 35 only governs the correction of a sentence
remanded under 18 U . S.C. 8§ 3742; the reduction of sentence within
one year for "changed circunstances"; and correcti on of sentence by
the sentencing court within seven days of sentencing. None of
these circunstances is applicable. 18 U.S.C. 8§ 3582(c)(2) only
provides for reduction of sentence if the defendant "has been
sentenced to a term of inprisonnent based on a sentencing range
t hat has subsequently been | owered, " but Randall does not nmake any
claimthat would render this provision applicable.
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F.2d 367, 368 (5th Cr. 1992). Further, this issue could have been

rai sed on direct appeal, but was not. See Randall, 887 F.2d at
1265- 70.
B
Randal | next asserts that the district court abused its

discretion by not giving him notice that it was considering
di sm ssal pursuant to Rule 9(a). The district court, however,
alternatively denied Randall's notion on its nerits. Randal |
chal | enges the disposition on the nerits and, as discussed above,
we have rejected that challenge. Therefore, because we affirmthe
district court's judgnent on the nerits of Randall's clains, we
need not determ ne whether denial of relief was al so proper under
Rule 9.4
L1,
For the foregoing reasons, the judgnent is

AFFI RVED.

4 We do not address issues raised by Randall for the first tinme
in his reply brief (whether the district court should have
construed his notion as one for wit of mandanus and rel ease). See
N.L.R B. v. Cal-Miine Farnms, 998 F.2d 1336, 1342 (5th Cr. 1993).
We also do not address issues that Randall raises for the first
ti me on appeal (ineffective assistance of counsel, an issue that is
only nentioned in Randall's initial brief). United States .
Smth, 915 F.2d 959, 964 (5th Cr. 1990).
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