UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-30004
Summary Cal endar

SEACARRI ERS MARTI TI ME CO., LTD.
and
WESTW ND AFRI CA LI NE, LI M TED,

Pl ai ntiffs-Appellants,

VERSUS

MT STOLT JADE, her engi nes, tackle,

apparel, furniture, etc., in rem
STOLT JADE, | NC.
and

STOLT- NI ELSEN, INC., in personam
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

(CA-92-832- A)

(Sept enber 12, 1994)

Before REYNALDO G GARZA, DUHE, and EMLIO M GARZA, CIRCUT
JUDGES.

PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned



This case involves the collision of the MV Gulfwind with a
fixed platform The issue before this Court is whether the MV
Stolt Jade crowded or enbarrassed the @ulfwi nd, causing her to
collide with the platform For the reasons discussed below we

AFFIRM the district court's judgnent.

|. Procedural History

These consol i dated cases involve a collision in the Gulf of
Mexi co between the @ulfwind and the West Delta 109-A G| and Gas
Pl atform The @lfwind is owned by Seacarriers Mritinme Co.
(Seacarriers) and <chartered by Wstwind Africa Line Ltd.
(Westwi nd); Texaco Exploration and Production, Inc. (Texaco) owns
the platform Seacarriers and Westwind filed suit against the
Stolt Jade and Stolt Jade, Inc., claimng that the Stolt Jade
crowmded and enbarrassed the @lfwind, contributing to the
collision. Texaco filed suit against the GQulfw nd, Seacarriers,
and Westwind for the damages to the platform The cases were
consolidated and the trial bifurcated between the issues of
liability and damages.

On June 16, 1993, after a bench trial, the district court
entered findings of fact and conclusions of |aw The district
court found the actions of the Gulfwind as the sole cause of the
col li sion, absolving Texaco and the Stolt Jade fromany liability.
Accordingly, the district court dismssed Gul fwi nd' s cl ai ns agai nst

the Stolt Jade and ordered judgnent in favor of Texaco. Before the

that this opinion should not be published.
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scheduled trial on damages, Texaco and Gulfwind settled and the
district court dismssed Texaco's claim The district court
entered final judgnent, dism ssing GQulfwi nd's clai ns on Decenber 2,

1993. @l fw nd appeals this judgnent.

1. Facts

The Gul fwind! collided with the Texaco platformin the fairway
bel ow t he Sout hwest Pass of the Mssissippi River. The fairway is
a tw mle-wide route that provides secured passage to vessels
travel ing between the Southwest Pass of the M ssissippi and the
@ul f of Mexico. The fairway begins just south of Southwest Pass,
demarcated by a sea buoy, and continues south for approximately
three mles before forking into two legs. Formng an inverted "Y"
the two legs extend to the southwest and the southeast.? The
platformis | ocated on the western edge of the southwest |eg near
the apex of the fork. The @Qulfwind was traveling inbound on the
southwest leg (in a northeasterly direction) when the collision
occurred; the Stolt Jade® was traveling outbound.

On the day of the collision the weather reports indicated that

scattered showers and t hunderstorns were developing in the GQulf as

The @Gulfwind is a Greek oceangoi ng bul k cargo vessel
measuring 607 feet in length, 97 feet in breadth, and 23, 646
gross tons.

2The southwest |leg runs on a northeast axis of 217°/037°
True, and the southeast |leg runs on a northwest axis of 148°/328°
Tr ue.

3The Stolt Jade is a Liberian parcel tanker neasuring 580
feet in length, 105 in breadth, and 23,964 gross tons.
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a |low pressure system noved off the coast of Texas. Between 1900
and 2000 hours the weat her progressively worsened. Over the next
two hours the winds increased to 31.4 knots with gusts of up to 60
mles per hour. Visibility varied fromzero to three mles due to
the extrene rain.

Despite the weather reports the Gulfwind was left in |ight
ballast wth an exposed freeboard exceeding thirty feet. The
@Qulfwind failed to post a | ookout to watch for oncomng traffic or
structures. Furthernore, Captain Bazigos ordered the Gulfwind' s
Automatic Radar Plotting Aid (ARPA)* turned off despite the poor
weat her and the oncomng traffic indicated on their radar.

As the Gulfwind entered the fairway fromthe south the Stolt
Jade was piloted through the Southwest Pass and onto the fairway
fromthe north. The Stolt Jade then set a course of due south and
continued slightly west of the center of the fairway at full ahead
and heavily laden. The Stolt Jade displayed all of the custonmary
navigation lights; contained two radios on the bridge nonitoring
channel 16 VHF;®> and contained two radars, one set at three niles
and the other at six. The Stolt Jade's ARPA was operational and
set at 1.5 mles. A |lookout was posted on the bridge.

The platform is outfitted with a "RACON' device, which

broadcasts a signal read by ship's radar. The platform also

“Sinmply put, an ARPA is a warning device. Wen a radar
signature cones wthin the designated range of an operational
ARPA an alarmw || sound.

SChannel 16 VHF is reserved for ship to ship conmunications,
whereas channel 9 VHF is reserved for pilot to ship
communi cati ons.



contains a radar deflector, four double stacked white navi gation
lights at each corner, and at | east three hundred other lights. At
the time of the collision all navigational aides were fully
oper ati onal .

At 2100 hours the Gulfwind was hit by a rain squall, which

reduced visibility to zero. Second O ficer Kiriakou fixed the
@Qulfwind s position by radar, indicating that the vessel was
proceeding up the fairway on its western edge. 1In an attenpt to

bring his vessel to the center of the fairway, Captain Bazi gos
changed course and reduced speed. The Stolt Jade was recogni zed by
radar as an outgoing vessel at a distance of 4.7 mles. At this
point Captain Bazigos ordered his ARPA system turned off. The
@ul fwind did not performany other radar plotting of the Stolt Jade
after the first radar sighting.

At 2108 Captain Bazigos again reduced speed due to bad
weat her, to pick up the pilot, and to determne if the engi nes were
wor ki ng properly. At 2110 the Gulfwind's radar indicated that the
Stolt Jade was approximately one and a half mles from the
@ul fwind. Concerned, Captain Bazigos changed course to bring the
@Qul fwind closer tothe platform Second Oficer Kiriakou testified
that he attenpted to contact the Stolt Jade by radi o but received
no response. The record indicates that contact was not nade
because the signal was broadcast over a channel not designated for

ship to ship comrmunications.®

5The evi dence indicates that the transm ssion was sent via
channel 9 VHF rather than channel 16 VHF.
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At 2112 the Qul fwi nd nmade a visual sighting of the Stolt Jade
at a distance of .8 mles. Unfortunately, Captain Bazigos had
overconpensated in his effort to position the GQul fw nd between the
platformand the Stolt Jade. In an attenpt to avoid collisionwth
the platform Captain Bazi gos ordered energency revol utions and t he
rudder to hard starboard. Because of the weather, Gulfwind s |Iight
bal l ast, and Gulfwi nd's overexposed freeboard progress was |ess
than efficient. Realizing that a collision was i mm nent Captain
Bazi gos ordered the engi nes shut down. The GQulfwind collided with
the platform

Before the collision the Stolt Jade never spotted the Gul fw nd
on radar. The record indicates this was probably a product of two
factors. First, the rain squall that engulfed the Gul fw nd blinded
the Stolt Jade's radar to any vessels within the squall. Second,
the proximty of the Gulfwind tothe platformresulted in one radar
signature instead of two.

The Honorabl e Charles Schwartz, Jr. entered findings of fact
and conclusions of law in favor of the Stolt Jade. The Gul fw nd

appeal s these findings. W affirmthe district court's judgnent.

I11. D scussion
The central issue in this case is whether the Stolt Jade
enbarrassed the Gul fw nd, causing or contributing to the collision.
Appel I ant contends that the district court nmade nunerous errors in
both findings of fact and concl usions of |aw For the reasons

di scussed below, we affirmthe findings of the district court.



Pursuant to Federal Rule of G vil Procedure 52(a) this Court
reviews findings of fact under the clearly erroneous standard. "A
finding is clearly erroneous when although there is evidence to
support it, the reviewng court is left with the definite and firm

conviction that a m stake has been commtted. " United States v.

United States Gypsum Co., 333 U. S. 364, 395 (1948). Allocation of

fault in vessel collision cases is within the purview of Fed. R

Cv. Pro. 52(a). See Inland QI and Transport Co. v. Ark-Wite

Tow ng, 696 F.2d 321, 325 (5th Cr. 1983); United Overseas Export
Lines, Inc. v. Medluck Conpania Maviera, 785 F.2d 1320, 1323 (5th

Cir. 1986).
The clearly erroneous standard does not apply to concl usions

of | aw. Pul | man- Standard v. Swint, 456 U S. 273, 287 (1982).

Appel  ant argues that Pullnman applies to the situation before us.
Appel  ant contends that the district court msapplied the | aw and
that this Court should therefore make an i ndependent determ nation
rather than reviewing the district court's judgnment under the
clearly erroneous standard. We di sagree. The United States
Suprene Court stated in Pullman that if a "district court's finding
rest[s] on an erroneous view of the law, they may be set aside on
that basis." 1d. The district court did not base its findings on
an erroneous view of the |aw

The applicable law is the International Regul ations for the
Prevention of Collisions at Sea, 1972, 33 U. S.C. 8§ 1602 ( COLREGS).
Specifically, Appellant points to Rules 15, 16, and 17 of the

COLREGS, which govern vessels in a crossing situation. I n



det erm ni ng whet her the crossing rules apply, we nust | ook at their
prerequisite. Section Il of the COLREGS, under which Rule 15 and
the other crossing rules are found, applies to vessels wthin sight
of one another. Rule 3 provides that vessels are "within sight of
each other" when one can be observed visually from the other.
Whet her the vessels are within visual sight of each other is a fact
determnation nmade by the district court after examning the
evidence, hearing testinony of wtnesses, determning their
credibility, and reconciling any differences. Therefore, the
crossing rules apply only if the district court finds that the
vessel s are in sight of each other.

The first visual sighting made by either vessel was at 2212
hours. The @Gul fwind spotted the Stolt Jade approxinmately .8 mles
away. Under these facts the crossing rules are applicable, if at
all, from this point on and not before. O ficer Kiriakou
testified that he visually observed the Stolt Jade show ng a green
starboard light and crossing fromthe Gulfwnd' s port to starboard
at a distance of .8 mles. Appellant contends that the vessels
were within sight of each other at this point and the crossing

rules therefore apply.”’ Rul e 15 provides that "when two power-

'See Hosei Kaiun Shoji Co., Ltd. v. Tug Seaspan Mbnarch,
1981 A MC. 2162, 2172 (D. Oe. 1980) (holding that the "in
sight" determnation is an objective test unaffected by the
negli gence of the vessel failing to make a sighting). The
district court did not nake an affirmative determ nation that the
vessel s were in sight of one another and instead found that the
vessel s were not in a crossing situation. W prefer to address
the issues in their logical order: first, were the vessel in
vi sual sight of each other; and second, if the vessels were in
sight of each other, was there a crossing situation? However,
because a finding that the vessels were or were not in sight of
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driven vessels are crossing so as to involve risk of collision, the

vessel which has the ot her on her own starboard side shall keep out
of the way and shall, if the circunstances of the case admt, avoid
crossing ahead of the other vessel." (enphasis added). The
district court determned that a crossing situation did not exist
and this Court will not overturn this finding unless it is clearly
erroneous. The evidence supports the district court's finding

The di agram prepared by the Gul fwind s captain and second officer
shows that the Stolt Jade was not crossing fromport to starboard
at 2112 hours.® In fact Appellant's diagram shows the Stolt Jade
clear to starboard and presenting its starboard side to the
@Qul fwind; the testinony of the independent pilots supports this
evidence. The Stolt Jade and the Gulfwind were not in a crossing
situation at 2112 hours or anytine thereafter. The crossing rul es
do not apply to the situation of vessels passing starboard to

starboard because there is no risk of collision. See Mystic

Steanship Corp. v MS Antonio Ferraz, 498 F.2d 538, 543 (2d Cir.

1974). They have nerely to hold their respective courses. Rules
16 and 17 are al so inapplicable because the vessels were not in a
crossing situation involving risk of collision.

Appel l ant all eges a cornucopia of additional errors. After

reviewi ng the record and the briefs, we find sufficient evidence to

each ot her does not affect the outcone of this case we defer to
the district court's determnation that the vessels were not in a
crossing situation and do not reach the issue of whether the
vessel s were in sight of one another.

d8cul fwi nd Ex. 21.



support the district court's findings and find no error requiring
reversal. The Stolt Jade did not enbarrass or crowd the Gul fw nd
So as to contribute to the collision. The sole cause of the
collision is attributed to the poor seamanship of the Gul fw nd.

For these reasons the judgnent of the district court is AFFI RVED
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