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PER CURI AM *

Def endant Enrique Rodriguez was convicted of conspiracy to
possess with intent to distribute in excess of five kilograns of
cocaine, in violation of 21 U S.C § 841(a)(1), (b)(1)(A and 21
U S C § 846. Rodriguez appeals his conviction, alleging that the
evi dence was insufficient to support the district court's verdict,
and that the district court inpermssibly relied on inadm ssible

evidence, rendering the trial fundanentally unfair. Fi nding no

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



error, we affirm
I

The Guatermala O fice of the Drug Enforcenent Adm nistration
("DEA") initiated an investigation after one of their agents was
informed by a confidential informant ("Cl-1") that he had been
approached about transporting cocaine from Guatemala into the
United States. Under DEA supervision, Cl-1 eventually agreed to
assist Victor Suarez (a/k/a Frank Suarez) ("Suarez") and his
organi zation to transport the cocaine. Suarez inforned Cl-1 that
he had approxinmately 300 kilogranms of cocaine in Cuatenala and
agreed to pay Cl -1 $2,000 per kilogramto transport the cocaine to
Houst on, Texas.

In May, Cl-1 traveled to CGuatemala City where he received
approxi mately 165 kilograns of cocaine from a Suarez associate
identified only as "El Gordo." Later that nonth, the two Cls flew
to Houston where they net with Suarez and two of his associ ates,
Beau Charles Martin and Antoni o Borrego-Vidal (a/k/a Jose Rivera
Santiago) ("Borrego"). At this neeting, they discussed the
delivery of the cocaine to Houston and how the noney would be
exchanged. They agreed that half of the noney woul d be transferred
i n Houston once the cocai ne was delivered there, and the other half
woul d be handed over in Chicago upon notification that the Houston
delivery was conpl et ed.

At a neeting the next day, Suarez, Borrego and Martin supplied
the Cs wth a pager nunber that could be used to contact the

drivers of the vehicles to be used to transfer the cocaine in
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Houst on. Tel ephone toll records reflect that a couple of days
|ater, two calls were nmade from Rodriguez's hone tel ephone to this
contact nunber. The records also reflect that during the nonths
precedi ng the final June 1st delivery in Houston, several tel ephone
calls were made from Rodriguez's hone telephone to cellular
t el ephones used by Suarez in Mam, as well as tel ephone calls nade
by Suarez to Rodriguez's hone and cellul ar tel ephone.

In the evening of June 1st, Cl-1 net with Borrego and Martin
at a Houst on shopping center in order to receive half the noney and
turn over the cocaine hidden in the vehicles supplied by Suarez.
Cl-1 received over $232,000 w apped i n brown paper and marked with
ei ther "10KK" or "6K," depending on whether the bundl e contained
$10, 000 or $6,000. The keys to the vehicles where not given to
Borrego and Martin until word canme from Chicago that another
confidential informant ("Cl-2") had recei ved the second hal f of the
paynment for the cocaine. The telephone records reflect that during
this tine several telephone calls were placed to Borrego and
Martin's pager and cellular tel ephone from Rodriguez's residence.

Suarez at this tine was at Rodriguez's residence in Chicago
and attenpted to convince Cl-2 to pick up the second half of the
nmoney at Rodriguez's. Cl-2, however, managed to persuade Suarez to
deliver the noney to Cl-2's roomat the Marriott Residence Inn in
subur ban Chi cago. Rodriguez eventually cane on the phone and t ook
down the directions to the Marriott. The Marriott room was
equi pped with video and audi o equi pnent for |aw enforcenent agents

to nonitor and record the noney exchange.
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Suarez and Rodriguez arrived at the Marriott room together.
When Rodriguez entered the room he was carrying a brown shoul der
bag. Rodriguez opened the bag and, speaking to Cl-2 in Spanish,
mentioned an anount roughly approxi mati ng the anount expected by
t he undercover agents. The shoul der bag was | ater found to contain
approxi mately $202, 000 in packaged bundl es marked "10k." During
this time, Suarez was in comrunication over the phone with the
people in Houston and eventually the vehicles containing the
cocai ne were released. In the hotel room Rodriguez and Suarez
engaged in a conversation with Cl-2 in which they repeatedly stated
how di sgusted they were with how the transaction was going and
intimated that they were unsure whether they would be doing
busi ness again in the future.

During the events in Chicago, Suarez stayed in a Quality Inn
hotel roomrented by Rodriguez in his own nanme for the period My
30 through June 5. Wen Borrego was arrested in Houston, he was
found to be in possession of Rodriguez's busi ness card, on the back
of which was witten the tel ephone nunber of his Chicago residence.
Rodri guez's hone tel ephone nunber was al so stored in the nenory of
t he pager seized from Borrego.

A federal grand jury indicted Rodriguez, Suarez, Borrego and
Martin for conspiring to possess wwth the intent to distribute over
five kil ogranms of cocaine and for aiding and abetting i n possessi on
with the intent to distribute the cocaine. The Governnent el ected
to proceed only on the conspiracy charge. After his codefendants

pl eaded guilty, Rodriguez waived his right to a jury trial.
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The district court found that the Governnent proved beyond a
reasonabl e doubt that Rodriguez was guilty of conspiring to possess
wth the intent to distribute over five kilogranms of cocaine.
Rodri guez was sentences to 292 nonths inprisonnent, 10 vyears
supervi sed rel ease, a $25,000 fine and the $50 speci al assessnent.
Rodri guez chal l enges his conviction, contending that the evidence
was insufficient to support the district court's finding, and that
the court inpermssibly relied on the notice to enhance his penalty
filed by the Governnent and on his codefendants' guilty pleas.

I

Rodriguez asserts that the evidence was insufficient to
support his conviction for conspiracy to possess with intent to
distribute cocaine. He does not deny that a conspiracy existed.
| nstead, Rodriguez argues that the evidence did not establish
beyond a reasonabl e doubt that he was a know ng participant in the
conspiracy. In reviewing the ultimate finding of guilt by the
district court, we apply a "substantial evidence test." United
States v. Cardenas, 9 F.3d 1139, 1156 (5th Cr. 1993), cert.
denied, US. _, 114 S. C. 2150, 128 L. Ed. 876 (1994). It is
not this court's function "to nmake credibility choices or to pass
upon the wei ght of the evidence. The test is whether the evidence
is sufficient tojustify the trial judge, as trier of the facts, in
concluding beyond a reasonable doubt that the defendant was
guilty. . . ." 1d. (internal citations and quotations omtted).
In applying this test, we view the evidence in the |ight npst

favorabl e to the governnent and defer to any reasonabl e i nferences
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of fact drawn by the district court. | d. Mor eover, our review
under the substantial evidence test nmakes no distinction between
direct and circunstantial evidence. 1d.

A conviction for conspiracy requires the Governnent to prove
beyond a reasonabl e doubt: (1) that a conspiracy existed; (2) that
Rodriguez knew of the <conspiracy; and (3) that Rodriguez
voluntarily participated in the conspiracy. 1d. at 1157; United
States v. Rodriguez-Mreles, 896 F.2d 890, 892 (5th Cr. 1990).
Knowl edge and voluntary participation nmay be inferred from a
col l ection of circunstances. Cardenas, 9 F.3d at 1157; United
States v. Espinoza-Seanez, 862 F.2d 526, 537 (5th Cr. 1988)
Wiile "mere presence at the scene of the crime or a close
association wth a co-conspirator al one cannot establish voluntary
participation in a conspiracy," presence and association are both
factors which may be relied uponto find that the defendant engaged
in conspiratorial activity. Cardenas, 9 F.3d at 1157.

There i s substantial evidence to support the district court's
inplicit finding that Rodriguez knowingly and voluntarily
participated in the conspiracy. Suarez and Rodri guez were toget her
at Rodriguez's residence when Suarez was negotiating the fina
money transfer with one of the confidential informants. Carrying
t he bag contai ning the noney, Rodriguez acconpanied Suarez to the
Marriott Residence Inn in suburban Chicago where the undercover
agents were waiting for them

Once in the roomat the Marriott, Rodriguez made a statenent

to the confidential informant as to the anount of noney in the bag
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corresponding roughly to the amobunt expected by the undercover
agents. The should bag was found to contain packaged bundl es
mar ked "10K" which together ampbunted to approxi mately $202,000.1
A conversation ensued between Suarez, Rodriguez and the
confidential informant during which both Suarez and Rodriguez
expressed their displeasure with the way the transaction was
going.? This conversation and Rodriguez's handling of the nobney
strongly suggests that he knew about the nature of the transaction
and that he freely chose to take part in the conspiracy.

Wil e Rodriguez's participation in the noney transfer at the
Marriott hotel may be the nobst inportant piece of evidence
establishing his know edge and voluntary participation in the
conspiracy, it is not, as Rodriguez argues, the only evidence
supporting his conspiracy conviction. The Quality Inn hotel room
where Suarez stayed during his tine in Chicago had been rented by

Rodriguez and was registered in his nane. When Borrego was

Two Drug Enforcenment Agents testified that, in their experienced
opinion, individuals in the drug trade do not conduct their business around
persons who are not trusted. Another agent opined that the main deal makers use
trusted associ ates, who have know edge of what is happening, to nmake travel
arrangenents, carry the drugs and noney, and conplete other small tasks. See
United States v. Gallo, 927 F.2d 815, 821 (5th Cr. 1991) (jury could reasonably
conclude from evidence that defendant knew he was transporting approximtely
$300, 000 and therefore that he al so knew the object of the conspiracy).

According to the testinony of one of the undercover agents present
at the Marriott:

[ onversation was engaged in by [Cl-2] and M. Rodriguez about how
t hey were unhappy with the way the deal was going, that it was going
drawn out way too long and that this was taking too nuch tinme for
the transaction to take place in Houston while we were waiting for
our noney here, and that was just not a good way to do business. At
that time, both M. Suarez and Rodriguez continued to reiterate
their disgust with how the ultinmate business transaction was goi ng
with the delivery of the cocaine in Houston.
Record on Appeal, vol. 1, at 142-43.
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arrested he was found to be i n possession of Rodriguez's honme phone
nunber. During the tine period in which the transaction was being
negoti ated, several telephone calls were placed to and from
Rodri guez's hone and Suarez's cellular telephone. The evi dence
also reflects that several calls were placed from Rodriguez's
resi dence to the contact nunbers provided by the undercover agents.
All of this evidence further supports the inference that Rodriguez
knew about the cocai ne transaction bei ng negoti at ed.

We conclude that the evidence at trial, when viewed in the
light nost favorable to the governnent, is substantial enough to
support the district courts finding that Rodriguez know ngly and
voluntarily participated in the conspiracy to possess with an
intent to distribute cocaine.

1]

Rodri guez al so presents a sonewhat confused argunent that the
district court inpermssibly considered (1) a prior conviction
contained in Rodriguez's penalty enhancenent notice, and (2) the
guilty pleas of his codefendants, and that the conbi nati on of these
factors denied his right to a fair trial.

Wi | e organi zi ng t hensel ves for opening statenent, but before
beginning his opening statenment, the Assistant U S. Attorney
("AUSA") clarified for the record that the Governnent had filed a
notice of intent, upon Rodriguez's conviction, to seek enhancenent

of Rodriguez conviction, as required under 21 US C § 851.3

Section 851 states in relevant part:

No person who stands convicted of an of fense under this part shal
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Rodri guez's counsel noved for mstrial, contending that the
Governnment i nproperly nentioned the filing of this enhanced penalty
notice and suggested that it "may carry with it sone inherent
prej udi ce which the defendant should not suffer fromat this point
intime. "4

Rodri guez al so argues, on the basis of a coment made by the
district court during opening statenents, that the court
inperm ssibly relied upon the factual bases of his codefendant's
guilty pleas to find Rodriguez guilty. As the AUSA began his
openi ng statenment, the district court interrupted himand inforned
himthat it was unnecessary to reiterate all of the facts already
recited at the arraignnent and directed the AUSA instead to focus
his attention of the facts as they related specifically to

Rodriguez.® Finally, Rodriguez argues that the conbination of

be sentenced to i ncreased puni shnent by reason of one or nore prior convictions,
unl ess before trial, or before entry of a plea of guilty, the United States
Attorney files an information with the court (and serves a copy of such
information on the person or counsel for the person) stating in witing the
previous convictions to be relied upon . .

21 U.S.C. § 851.

Rodri guez argues on appeal that Rule 49 nay establish the error in
the Governnent's action. Rule 49(e) states:

A filing with the court pursuant to 18 U S.C. 8§ 3575(a) or 21
U S C &8 849(a) shall be made by filing the notice with the clerk
of the court. The clerk shall transnmt the notice to the chief
judge or, if the chief judge is the presiding judge in the case, to
anot her judge or United States mmgistrate judge in the district,
except that in a district having a single judge and no United States
nmagi strate judge, the clerk shall transnmt the notice to the court
only after the time for disclosure specified in the aforenentioned
statutes and shall seal the notice as permitted by |ocal rule.

Fed. R Cim Proc. 49(e). Because we hold that the error, if any, was harnl ess,

we do not need to decide whether this provision is applicable.

The district court stated:

Let me say, M. [AUSA], excuse nme for interrupting you, if what you
are suggesting is you expect to prove the matters that have been generally
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these factors denied hima fundanentally fair trial.

The denial of a nmotion for mstrial is reviewed for abuse of
discretion. United States v. Coveny, 995 F.2d 578, 584 (5th Cr
1993). Innoving for a mstrial, Rodriguez raised the propriety of
the Governnent calling the court's attention to the filing of the
noti ce of enhancenent and the all eged i nherent prejudice fromdoing
So. This court presunes that a judge, sitting as the trier of
fact, disregards inadm ssible evidence and relies only upon
adm ssible evidence in making the determnation of qguilt.
Cardenas, 9 F. 3d at 1156. "Any error the judge nmakes in admtting
evidence is thus harmess if there exists other adm ssi bl e evi dence
sufficient to support the conviction." | d. Thus, even if we
assune that there was error here, it was harmess in light of the
substantial evidence sufficient to support the conviction.
Therefore, there was no abuse of discretion.

There is no evidence in the record that the district court in
fact considered either the penalty enhancenent notice or the
codefendant's guilty pleas in finding Rodriguez guilty. Oher than
these two statenents, Rodriguez has pointed to nothing in the
record that even suggests that the district court inpermssibly
considered either of these factors. Rodriguez attenpts to rely on
vague inferences that the district court nay have considered this

evidence. W presune the contrary and therefore hold that there is

recited already in the rearrai gnnents t hat have taken place, then | won't trouble

you to reiterate that. | thought that if you wanted to focus upon the evidence
that would pertain particularly with respect to this defendant and howthat ties
in to the conspiracy, then that would be nore hel pful, | should think

Record on Appeal, vol. 4, at 13.
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no evi dence to support Rodriguez's claimthat he was denied a fair
trial.
|V

For the forgoing reasons, we AFFIRM Rodriguez's conviction
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