IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20926
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
ASHOK KUMAR KHANNA
Def endant - Appel | ant.

Appeal fromUnited States District Court
fromthe Southern District of Texas
(CA H 94-3853; CR-H 88-190-3)

(Jul'y 20, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Ashok Kumar Khanna was convicted by a jury of conspiracy to
inport, inporting, and delivering over one kilo of heroin in
violation of 21 U S.C. 88 841, 846, 952, 960, and 963. He was
sentenced to 211 nonths' inprisonnent and five years' supervised
rel ease. Khanna's conviction was affirned on direct appeal.

United States v. Singh, 922 F.2d 1169 (5th Cir.), cert. denied, 500

U S. 938 (1991) and 502 U.S. 893 (1991).

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession."” Pursuant to that Rule, the Court has determ ned that
this opinion should not be published.



Khanna filed this notion under 28 U S. C. § 2255, all egi ng that
his attorney was ineffective for advising himto go to trial. He
alleged that his attorney had initially advised him to plead
guilty, informng hi mthat because the judge had denied his notion
for severance, the spillover effect of the evidence against his co-
defendants would result in a guilty verdict and a |life sentence.
Hs attorney informed him that if he pleaded guilty, he would
receive a sentence of not nore than ten years. H s attorney al so
allegedly told himthat if he pleaded guilty, he would receive a
reduction in his sentence for m nor participation and acceptance of
responsibility. Khanna decided to plead guilty. His attorney then
changed his advice, guaranteeing that if Khanna went to trial and
pai d hi m $40, 000, he would win the trial. Khanna changed his m nd
and went to trial. After the trial, his attorney advised hi m not
to cooperate with the probation officer, which resulted in Khanna
not receiving a downward adjustnent for acceptance  of
responsibility.

The district court di sm ssed Khanna's § 2255 noti on sumarily,
W t hout requiring the governnent to respond and wit hout a heari ng,
pursuant to Rule 4(b) of the Rules Governing 8 2255 Proceedi ngs.
The district court did not state any reasons for the dism ssa
other than its conclusion that after considering the notion and the
records of the crimnal proceeding, Khanna was not entitled to
relief.

Dl SCUSSI ON

Khanna argues that the district court erred in dismssing his

nmotion sunmarily wi thout making findings of fact and concl usi ons of



law. He requests that this court reverse and renmand the case to
the district court for proper factual findings and concl usions of
law. He also argues the nerits of his ineffective assistance of
counsel claim

Rul e 4(b) of the Rules Governing 8 2255 Proceedi ngs states:

If it plainly appears fromthe face of the notion and any

annexed exhibits and the prior proceedings in the case

that the novant is not entitledtorelief inthe district

court, the judge shall make an order for its sunmary

dism ssal and cause the novant to be notified.

QO herwi se, the judge shall order the United States

Attorney to file an answer or other pleading within the

period of time fixed by the court or to take such ot her

action as the judge deens appropriate.

Unl ess the record conclusively shows that a defendant is
entitled tonorelief, the district court nust set out its findings
of fact and conclusions of law when ruling on a 8§ 2255 noti on.

United States v. Edwards, 711 F.2d 633, 633 (5th GCr. 1983). A

statenent of findings of fact and conclusions of law is

"I ndi spensable to appellate review " Hart v. United States, 565

F.2d 360, 362 (5th Gr. 1978).

While Rule 4(b) does not expressly require findings of fact
and conclusions of law when a notion "plainly" entitles the
prisoner tonorelief,!this Court requires that the district court

at least state why it is so plainthat relief is not warranted. As

Logically, no "finding" of fact or "conclusion" of |aw
woul d seemto be required for a plainly nonneritorious notion.
Qur use of these terns is sonewhat of a m snoner in the context
of a plainly nonneritorious notion. The term"finding"
necessarily inplies a choice between two possible interpretations
of the evidence. A summary dism ssal is warranted only when
there is no possible alternative but to conclude that novant is
not entitled to relief.



such, the district court is expected to nmake sone sort of "finding
of fact" or "conclusion of |aw' explaining why the defendant is
plainly unentitled to relief. Qherw se, the defendant is denied
meani ngf ul appel | ate revi ew because the appell ate court has no i dea
why the court summarily dism ssed the notion, and nust conduct
guesswork to decide anong the nyriad of possible reasons (e.g.

procedural defects) why the defendant "plainly" was not entitled to

relief. See Hart v. United States, supra.

Al t hough we state no opinion on the nerits of Khanna's claim
we cannot determ ne whether it "plainly appears"” that Khanna's
nmotion is nonmeritorious. The district court should have, at the
very |east, entered findings of fact and conclusions of law to
support its determnation that the record concl usively showed t hat
Khanna was not entitled torelief, in order to enable this court to
conduct adequate appellate review. Edwards, 711 F.2d at 633. W
vacate the district court's judgnent and remand for the district
court to make findings of fact and conclusions of law as to why it
"pl ainly appears” that Khanna is not entitled to relief. If the
court determ nes on remand that it does not "plainly appear[]" that
Khanna is not entitled torelief, the United States Attorney shoul d
be ordered to respond, after which the court should determ ne
whet her an evidentiary hearing is required. See Rule 8 of the

Rul es Governing § 2255 Proceedi ngs.



