IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20905

JAMES E. KELLY,
Pl ai ntiff-Appellant,
ANTHONY F. MONTGOMERY,
Movant - Appel | ant,

VERSUS
THOMAS R. HUZELLA, et al.,
Def endant s,
A.J. FAIA N, JERRY ARGOVI TZ, ALVI N LUBETKI N,
JAY ROULI ER, BERNARD J. LERNER, and FRED GERSOQN,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 89 1931)

Novenber 16, 1995
Before KING SM TH, and STEWART, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:’

" Local Rule 47.5.1 provides: “The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determ ned that this
opi ni on shoul d not be published.



Plaintiff Janes Kelly appeals (1) a take-nothing judgnent on
his contract and tort clains against defendants Jerry Argovitz,
Alvin Lubetkin, Jay Roulier, Bernard Lerner, and Fred CGerson and
(2) sanctions against Kelly and his attorney, Anthony Montgonery,
based upon a clai mKel |l y brought agai nst defendant A.J. Faigin. W
reverse in part as to Kelly's contract clains, affirmas to his
tort clains, and dismss the appeal of sanctions for want of

jurisdiction.

| .

Kelly, a well-known professional football player, contracted
wth a joint venture conprised of Argovitz, Lubetkin, Lerner, and
Cerson to play for the Houston Ganblers of the United States
Foot bal | League (“USFL”). Kelly and the joint venture signed the
foll ow ng docunents, all at the sane tine: five one-year, standard-
form player contracts covering the 1984-1988 seasons; five
i dentical addenda, each of which nodified one of the player
contracts; and one signing bonus "rider." The rider provided that
Kelly would receive $200, 000 upon passing a physical exam nation
and $160,000 in each of the years 1984-1988. The parties also
agreed in the addenda t hat Kelly woul d borrow $500, 000 froma bank,
and the joint venture would repay the loan in five annual install -
ments, maki ng each repaynent out of the signing bonus install nent
owed to Kelly in that year. They |ater executed a | oan agreenent
wth the Texas Anerican Bank/Galleria (“Texas Anerican”) to that

ef fect.



The joint venture was later incorporated as the Houston
Ganblers, Inc. (“Ganblers”), and assigned its assets and liabili-
ties to that corporation. Kelly played for the Ganblers in 1984
and 1985, but the USFL ceased operations before the 1986 season.
The Ganblers assigned Kelly's 1986 player contract to the New
Jersey Cenerals shortly before the | eague fol ded, and the CGeneral s
paid Kelly' s 1986 signing bonus installnent. No one ever paid
Kelly the 1987 and 1988 install nents, however, and he nade the
correspondi ng | oan repaynment s—$119, 250. 70 in 1987 and $113, 013. 98

in 1988—eut of his own pocket.

.

Kelly filed suit, asserting a variety of clains against the
owners of the Ganblers, his forner agents and attorneys, and two
financial institutions. Kelly brought contract and tort clains
agai nst Argovitz, Lubetkin, Lerner, Gerson, and Roulier?! (collec-
tively “the joint venture”), seeking recovery of the final two
signing bonus install nents. The district court granted summary
judgnent in favor of those defendants.

Kelly further alleged that his forner agents and attorneys,
including Faigin, violated their fiduciary duties by m shandling
his finances, but he voluntarily dismssed those clains. The
district court then awarded sanctions to Faigin, sanctioning Kelly

$11,000 for pursuing frivolous clainms and Montgonery $2,000 for

! Lerner resigned fromthe Ganblers in 1984, and Roulier assumed his
liabilities “as related to Houston Ganbl ers’ obligations and contracts.”
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maki ng egregi ous m srepresentations.

L1,
A

Kelly contends that the joint venture is |iable for the unpaid
install ments of his signing bonus. The district court did not
write an opinion, but the parties agree that the dispositive issue
is whether Kelly' s contracts allow the joint venture to rel ease
itself fromliability by assigning its assets and liabilities to a
successor corporation.

Each of Kelly's one-year contracts consists of a standard-form
USFL pl ayer contract and an addendum that expressly "nodifies and
amends the Contract . . . to which this Addendumis attached." The
addenda permt the joint venture to assign its rights and obliga-
tions under "this Contract" to a successor corporation, and provide
that after such an assignnent, the joint venture “shall have no
liability under this Contract." As the joint venture assigned its
rights and liabilities to the Ganblers, the question presented is
the nmeaning of "this Contract."”

Kelly interprets "this Contract"” to refer to the one-year
pl ayer contracts and addenda but not the signing bonus rider. The
assi gnnent clause is |labeled § 10.3 and nodifies Y 10.1 and 10. 2,
which permt assignnent of the contract if Kelly is traded or
acquired on waivers. Kelly argues that § 10.3 therefore speaks
only to his annual salary paynents, which he would earn only by

pl ayi ng during the year in question, and not to the signing bonus,



whi ch he earned by signing the contracts. Additionally, the phrase
"this Contract" is in the singular, and Y 3 of each player contract
states that "this Contract"” has a one-year duration. Kelly
therefore concludes that “this Contract” cannot enconpass the
signing bonus, as the rider has a five-year, not a one-year,
duration. Finally, Kelly contends, apparently in the alternative,
that the defendants' interpretation of "this Contract" renders the
t erm anbi guous and creates a fact question for a jury.

The joint venture responds that docunents executed together
must be construed together. The signing bonus rider states that it
is “additional consideration for the execution of the USFL Pl ayer
Contracts for [1984-1988]." The addenda al so cross-reference the
signing bonus installnents: Kelly would forfeit themif he were
termnated for cause and the club were to nake his | oan repaynents

out of them

B
W review a grant of summary judgnent de novo. Hanks v.

Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.

1992) . Summary judgnent s appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Feb. R Cv. P. 56(c). The
party seeking summary judgnent carries the burden of denonstrating

that there is an absence of evidence to support the non-noving



party's case. Celotex Corp. v. Catrett, 477 U S. 317, 325 (1986).

After a proper notion for summary judgnent is made, the non-novant
must set forth specific facts show ng that there i s a genui ne i ssue
for trial. Hanks, 953 F.2d at 997.

The interpretation of an unanbi guous contract is a question of

| aw. Technical Consultant Servs. v. Lakewood Pipe, Inc., 861 F.2d

1357, 1362 (5th Gr. 1988). A contract is unanbiguous if, in|ight
of established rules of construction, it is reasonably susceptible
to only one interpretation. 1d. In construing a contract, our
goal is to ascertain the parties’ intent, as expressed in their

witing. Forbau v. Aetna Life Ins. Co., 876 S.W2d 132, 133 (Tex.

1994). We read all provisions of a contract together, considering
it as a whole and giving effect to each of its parts. [d. As a
general rule of construction, docunents executed together are
construed together. Jones v. Kelley, 614 S.W2d 95, 98 (Tex
1981) .

C.

The signing bonus rider is subtitled “RIDER TO USFL SI GNI NG
CONTRACT BETWEEN HOUSTON USFL FOOTBALL JO NT VENTURE AND JI M
KELLY.” Kelly’s counsel conceded at oral argunent that a “rider”
is by definition a witing attached to another docunent and
considered to be incorporated into it. Accord BLACK S LAW DI CTI ONARY
1323 (6th ed. 1990). The rider therefore purports on its face to
be a part of Kelly's player contracts.

Al t hough Kel ly contends that the rider is not in fact a rider,



we find no reason to overl ook the accepted neaning of that term
The rider and addenda contain nultiple cross-references to one
another; in fact, the signing bonus was to be paid in equal
install ments over the five-year period of the player contracts, and
Kelly would not receive the bonus paynents if he breached those
contracts. The player contracts, addenda, and rider all define the
parties' five year contractual relationship, and together they
constitute a single agreenent. Thus, the assignnent clause in the
addenda enconpasses the rider, relieving the joint venture of
liability for Kelly' s signing bonus. Wile the parties could have
drafted these docunents nore plainly, their intent is still
ascert ai nabl e.

Kelly cites cases holding that (1) a signing bonus is a
separate el enent of conpensation given solely in exchange for the
act of signing? and (2) multiple one-year agreenents executed at
the same tinme are separate contracts.® The first set of cases is
irrel evant, because we are concerned not with whether Kelly earned
the bonus but with who nust pay it; the second is inapposite,
because it addresses the interrelationship of nultiple one-year

contracts, not the relationship of those contracts to a rider.

D.

Kelly also contends that he is entitled to indemification

2 See, e.qg., Alabama Football v. Wight, 452 F. Supp. 182, 184 (N. D
Tex. 1977), aff'd, 607 F.2d 1004 (5th Cr. 1979).

8 See Smith v. Pro-Football, 528 F. Supp. 1266, 1271-72 (D.D.C. 1981);
Sanpl e v. Gotham Football dub, 59 F.R D. 160, 165 (S.D.N Y. 1973).
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against the final two | oan repaynents. Paragraph 28 of the player
contracts states:

In the event Club is not playing the regular League

schedule . . . and Cub fails to pay Player any install -
ment of his signing bonus when due in 1984, 1985, 1986 or
1987 . . . the partners in Houston USFL Football Joint
Venture or its successors or assigns . . . shall indem

nify and hold harm ess Player with respect to the | oan.

Id. (enphasis added). Kelly argues that this provision grants him
the choice of suing either the joint venture or its assign for
i ndemi fi cati on.

The joint venture argues that 28 inposes liability on only
its assign, the Ganblers. In support of this contention, the joint
vent ure observes that Kelly reads "or" as neani ng "and," giving him
the right to sue both the joint venture and its assign. As a

general matter, "or" is disjunctive and alternative, Reynolds v.

Park, 521 S.W2d 300, 309 (Tex. CGv. App.—Amarillo 1975, wit

ref’d n.r.e.), and does not nean "and," Shell Petroleum Corp. V.

Royal Petroleum Corp., 137 S.W2d 753, 758 (Tex. 1940).*%

We nust read contracts as a whole so as to give neaning to al

of their terns. Forbau v. Aetna Life lns. Co., 876 S.W2d 132, 133

(Tex. 1994). |If we accepted the joint venture' s interpretation
however, 9§ 28 would becone a nullity.

The contracts state that if the joint venture reorgani zes as

4 The joint venture also argues that Kelly cannot recover on the
i ndemmity provision because he did not specifically plead it as a basis for
relief. “When issues not raised by the pleadings are tried by express or

i mpl i ed consent of the parties, they shall be treated in all respects as if they
had been raised in the pleadings.” FebD. R Qv. P. 15(b). The parties squarely
litigated the neaning of § 28 in their cross-notions for summary judgnent,
constructively amending Kelly’'s conplaint to include that claim See United
States ex rel. Canion v. Randall & Blake, 817 F.2d 1188, 1193 (5th G r. 1987).
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adifferent entity, theterm"Cub” will refer to that entity. See
1 10.3. The joint venture therefore reads § 28 to provide that if
the club folds and fails to nmake paynent, the judgnent-proof club
(as the joint venture's successor or assign) wll indemify Kelly
against its own breach

As this interpretation is senseless, the parties nust have
intended that if Kelly could not collect part of the signing bonus
fromthe club, the joint venture would indemify him agai nst any
remai ni ng i ndebtedness.® Kelly is entitled to indemity in the
anount of the final two |oan repaynents, $119,250.70 in 1987 and
$113,013.98 in 1988, for a total of $232,264.68.° Finally, we note
that our interpretation of § 28 lends further support to our
interpretation of the assignnent cl ause, as the i ndemmity provision
woul d be surplusage if the joint venture was liable for the entire

bonus.

| V.
Kelly brought alternative fraud and negligent m srepresenta-
tion clainms against Lubetkin, Argovitz, and Lerner, alleging that

they promsed to guarantee the |oan personally and that he

5 Onits face, Y 28 covers only the 1984-1987 repaynents. Kelly argues

that heis entitled to indemification against both the 1987 and 1988 repaynents,
however, and the joint venture responds only that it assigned its liability to
the Ganblers. Although we may affirm on any basis appearing in the record

Russell v. SunAnerica Sec., 962 F.2d 1169, 1172 (5th Gr. 1992), we nust reverse
the judgnment in any event. Accordingly, we decline to raise sua sponte the fact-
specific issue of a possible typographical error

6 We note that Roulier assuned all of Lerner’s liabilities relating to

the Ganblers, and Kelly signed a letter consenting to that assunption. Lerner
does not contend that Kelly thereby released himfromliability, however.
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reasonably relied on those representations when applying for the
| oan. The tort defendants contend that Kelly’s fraud and negli gent
m srepresentation clains sound in contract, not tort. An action
sounds in contract alone when the injury is "only the econom c | oss

to the subject of a contract." Jim Walter Hones v. Reed, 711

S.W2d 617, 618 (Tex. 1986). Where the object of a suit is to
enforce a prom sed exchange, the suit lies in contract. Barbouti
v. Miunden, 866 S.W2d 288, 293-94 (Tex. App.—Houston 1993, writ
denied). Kelly's tort clains are based upon the breach of all eged
oral prom ses, the subject matter of which (repaynent of the | oan)
is addressed in the parties’ witten contracts.

Kelly responds only that he has net the requirenments of the
"econom c loss" rule by alleging greater damages in tort than in
contract. Kelly seeks recovery in tort not only for the signing
bonus, but also for legal fees he incurred after refusing to nake
the final | oan repaynment. |If such costs are recoverable at all, it
is as consequential damages resulting from the alleged breach.

Such recovery is on the contract. Cf. Southwestern Bell Tel. Co.

v. Delanney, 809 S.W2d 493, 495 (Tex. 1991) (holding that I ost

profits resulting from breach of a duty created by contract are

recoverable only in contract).

V.
Kel |y and Mont gonmery appeal sanctions of (1) $11, 000 agai nst
Kelly for bringing a frivolous suit against Faigin as part of a

"“shot gun pl eadi ng" strategy and (2) $2,000 agai nst Mntgonmery for
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attenpting to mslead the court by taking statenents out of
cont ext . Kelly waited until the district court entered final
judgnment on his entire omibus |lawsuit before appealing the
sanctions order. As a result, he filed a notice of appeal within
thirty days of the entry of final judgnent, but nore than thirty
days after the entry of the sanctions order. Faigin contends that
this notice was untinely.

Sanctions orders under FED. R CQv. P. 11 are collateral to the

merits of a suit. Cooter & CGell v. Hartmarx Corp., 496 U. S. 384,

396 (1990). In fact, a district court retains jurisdiction to
award sanctions after it loses jurisdiction over the underlying
suit. Id. Thus, a final judgnent on the nerits is one final
order, an assessnent of sanctions is another final order, and the
tinme to file an appeal on the nerits is not tolled pending a final

order on sanctions. Bogney v. Jones, 904 F.2d 272, 273 n.1 (5th

Cr. 1990). The reverse is equally true. Vol untary di sm ssa
ended Faigin's involvenent with the underlying litigation, and his
subsequent notion for sanctions was a col |l ateral action, appeal abl e
i mredi ately.

Kelly does not deny that sanctions orders are appeal able

i medi ately under the reasoning of Cooter & Cell; instead, he

argues only that we have found they are not Cohen coll ateral

orders. See dick v. Abilene Nat’'|l Bank, 822 F.2d 544, 545 (5th

Cr. 1987). This contention is irrelevant. Kelly’'s notice of

appeal was untinely.
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VI .

We AFFI RMt he di sm ssal of Kelly s tort clains and DI SM SS hi s
appeal of sanctions for want of jurisdiction. W REVERSE the
dism ssal of Kelly' s contract clains and REMAND for (1) entry of
judgrment for Kelly in the anmount of $232, 264.68 agai nst Argovitz,
Lubetkin, Lerner, GCerson, and Roulier, jointly and severally;
(2) award of prejudgnent and postjudgnent interest; and (3) award
of attorney’s fees that reasonably reflect “the benefits resulting

tothe client fromthe attorney’ s services,” and any ot her rel evant

factors under Texas | aw. See Al exander v. Cooper, 843 S. W 2d 644,

647 (Tex. App. —=Corpus Christi 1992, no wit).
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