IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20901
Summary Cal endar

DR. TOM JENKI NS,
Pl ai ntiff-Appellant,
ver sus

CHARLES A. GREEN, Chancellor, and,
HOUSTON COVWLUNI TY COLLEGE SYSTEM

Def endant s- Appel | ees.

Appeal fromthe United States District Court for
the Southern District of Texas
( CA- H 92- 3436)

(Cct ober 17, 1995)
Bef ore REAVLEY, DUHE and WENER, CGircuit Judges.
REAVLEY, Circuit Judge:”

Appel  ant Tom Jenkins filed this suit against the Houston
Community Col |l ege System (HCCS), and its chancellor, Charles
Green, claimng that the defendants reassi gned, denoted, and
failed to pronote himin violation of state and federal |aw. He

asserted causes of action under 42 U S.C. 8 1983 for violation of

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



his due process and First Amendnent rights, under the Age
Discrimnation in Enploynent Act (ADEA), 29 U.S.C. 88 621-34, and
under state common |aw for intentional infliction of enotional
di stress. The district court, on the recommendati on of a
magi strate, granted two summary judgnent notions di sm ssing al
of Jenkins' clains, and entered a final judgnment. Jenkins
appeal s, arguing that he raised evidence in support of all of his
causes of action sufficient to defeat the summary judgnent
motions. W affirmin part and reverse in part.
FACTUAL BACKGROUND

Jenki ns began working for HCCS in 1977 at the age of 51,
after serving as president of two other community col |l eges. He
was hired by J.B. Witely, then president of HCCS, as a "canpus

director,"” an admnistrator responsible for the northwest
quadrant of Harris County. During the period that he worked
under Whitely, Jenkins received generally excellent perfornance
eval uations, although defendants presented evidence that his
performance was not entirely free of criticism In 1990 HCCS was
reorgani zed, Wiitely resigned as president and defendant G een
assuned the newl y designated top post of chancell or.

Jenkins clains that his career at HCCS was derailed as a
result of Green's hostility toward him The genesis of this
hostility, according to Jenkins, was a neeting Jenkins attended
wth the West Houston Association (WHA). The WHA is a group of

busi ness and community | eaders in northwest Houston. The

Associ ation concerned itself with devel opi ng community col |l ege



services in the area. Jenkins was a nenber of the WHA, and HCCS
paid his nmenbership dues. Jenkins regularly reported to Wiitely
regarding his WHA activities. In late 1989 or early 1990,
Jenkins attended a commttee neeting of the Association.
According to Jenkins, his attendance at this neeting was entirely
appropriate. H's own job evaluations repeatedly stated that he
was expected to "represent and give visibility to the Houston
Community Coll ege Systemin the northwest quadrant of Harris
County," and to "continue to represent HCCS in the northwest area
wth high visibility in civic affairs.” One of his witten job
descriptions prepared by HCCS charged himw th the duty to
"speak, as needed, before Cvic, Professional, and Educator
groups as requested.” Both Wiitely and Jenkins confirnmed by
affidavit that Jenkins was not only permtted but was encouraged
to participate in WHA activities and simlar activities of civic
groups.

According to Jenkins, at the WHA neeting in question, the
Associ ati on expressed concern that HCCS coul d not provide the
| evel of community coll ege services the area needed, Jenkins nade
no damagi ng or negative statenents about HCCS, and he honestly
answered all questions put to him including questions regarding
the legal steps required to create a new community col |l ege
district. He admtted in deposition, however, that sone people
may have perceived that his real goal in advising WHA was to

create a new community coll ege of which he could be president.



On Septenber 20, 1990 the WHA wote to the Coll ege
Coordi nating Board in Austin, which oversees community coll eges
statewide. Although the letter was not openly critical of HCCS
it made clear that WHA preferred the creation of a new community
coll ege district, rather that an expansion of HCCS in the area.
It stated: "After a nunber of neetings to eval uate our present
comunity col |l ege services, the conmttee has concluded that the
educati onal needs of west Houston are not presently being net,
nor can they be adequately served in the future, by the already
| arge and extrenely diverse HCC district. Qur conmttee has,
therefore, authorized the preparation of a feasibility study in
accordance with the Coordinating Board' s procedures for creating
a community college district."

Green was di spleased by the |etter when he obtained a copy.
He expressed anger toward Jenkins during a face-to-face encounter
on Novenber 14, 1990, and informed Jenkins that he was not to
further represent HCCS in the northwest quadrant or with the WHA
The next day he wote Jenkins a letter reassigning himto work
under the vice chancellor of academcs, Dr. Harding, "for
di sposition and work as he may see fit to direct as a result of
your representation of our College on the West Houston Conm ttee
and the ultimte conclusion of that conmttee . . . ." The
letter further expressed Geen's inpression that Jenkins had not
appropriately represented HCCS in his dealings with the WHA
Jenkins' theory is that G een was upset that he was not able to

expand his "fiefdom' in northwest Harris County. According to



Jenkins, he tried to explain to G een what had happened at the
VWHA neeting but Geen refused to |isten.

After his assignment to Dr. Hardi ng, Jenkins becane head of
the Fire Acadeny. Wile this assignnent involved no | oss in pay,
Jenkins clainms that he was denoted, since he went from overseeing
four canmpuses with over 5000 students and staff to a single
facility that was in poor financial condition and had | ess than
300 students. The Fire Acadeny was shut down a short tine
t hereafter.

As part of the reorgani zation of HCCS under Green, the
systemwas divided into four geographical quadrants -- the
Nort hwest, Northeast, Southwest and Sout heast colleges -- plus a
"Col l ege Wthout Walls" and a "Central College." A position of
presi dent was created for each of the colleges. Jenkins hinself
had advocated the creation of separate geographi cal quadrants for
the systemwi th a president over each area.

Bel i eving that his education and extensive experience
qualified himfor the president positions, Jenkins applied for
each of the four quadrant president positions. He swore by
affidavit that he had "acted in the de facto capacity of a
president [of the northwest quadrant] for years within the
System" He clains that he was never even interviewed for the
new positions, and that all the positions were filled by younger
and | ess experienced candi dates. Separate comm ttees, consisting
of students, faculty and nenbers of the adm nistration, were set

up to screen applications and recommend candi dates for the new



presidents to the chancellor. The parties presented conflicting
summary judgnent evidence as to whether Jenkins' applications
were forwarded to all of the hiring commttees. Several affiants
for the defense stated that G een was not involved in the
selection of finalists by the commttees.

After the Fire Acadeny was cl osed, Jenkins was assigned to
the ni ght coordinator position at the Sharpstown canpus. Jenkins
contends that this position was clearly a denotion fromhis prior
canpus director position. Jenkins' pay was reduced, and the job
| ocation was 42 mles fromhis house. |n addition, Jenkins had
to give up certain outside activities inportant to hi mbecause of
the night schedule. Thereafter, Jenkins applied for several
ot her positions wthin HCCS, but was never given a new job. He
filed suit in Novenber of 1992 and resigned fromHCCS in
Sept enber of 1993.

Thr oughout the period in question, Jenkins signed one-year
enpl oynent contracts wth HCCS. H's pay was not reduced unti
the | ast of these contracts, when his position as Sharpstown
ni ght coordi nator was renewed for one year with a slight
reduction in pay.

The court granted two summary judgnent notions. |In the
first, it dismssed all clains against HCCS and all clains
agai nst Green except the First Anendnent claim The second
summary judgnent dism ssed the remaining First Arendnent claim

agai nst Green, and the court entered a final judgnent.



DI SCUSSI ON

I n determ ni ng whether a summary judgnent was appropri ate,
we review the record and the pl eadi ngs i ndependently, view ng al
fact questions in a |ight nost favorable to the nonnovant.
Wl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th G
1988). Summary judgnent is appropriate if the record discloses
“"that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |[aw "
FED. R CQv. P. 56(c). W address each of Jenkins' causes of
action bel ow
A Intentional Infliction of Enotional Distress

The district court correctly ruled that defendants were
entitled to judgnent as a matter of law on this state common | aw
claim To recover under Texas law for intentional infliction of
enotional distress, the plaintiff nust establish, inter alia,
that the defendant's conduct was extrene and outrageous. Ugal de
v. WA. MKenzie Asphalt Co., 990 F.2d 239, 243 (5th Gr. 1993).
Conduct is considered outrageous only "if it surpasses " al
bounds of decency' such that it is "utterly intolerable in a
civilized community.'" 1d. (quoting RESTATEMENT ( SECOND) OF TORTS 8§
46 cnt. d.) Adverse enploynent decisions, in and of thenselves,
as a matter of |aw are not outrageous conduct in the context of
this tort. For exanple, in Tarleton State University v. Rosiere,
867 S.W2d 948 (Tex. App. -- Eastland 1994, wit disnid by agr.),
the court held that denying a professor tenure was not

out rageous, even where the professor clained that he was deni ed



tenure because he exercised his First Amendnent rights. |1d. at
950, 952. Further, "in the enploynent context, this court has
repeatedly stated that a claimfor intentional infliction of
enotional distress will not lie for nere "enploynent disputes.'"
Johnson v. Merrell Dow Pharmaceuticals, Inc., 965 F.2d 31, 33
(5th Gr. 1992). "Only in the nost unusual cases does the
conduct nove out the "real mof an ordinary enpl oynent dispute,"’
into the classification of “extreme and outrageous,' as required
for the tort of intentional infliction of enotional distress."
Prunty v. Arkansas Freightways, Inc., 16 F.3d 649, 654 (5th Cr.
1994) (citation omtted). Jenkins presented no summary judgnent
evidence that would take this case out of the real mof an
ordi nary enpl oynent dispute. The fact that G een may have
shouted and cursed at Jenkins on one occasion after Geen
received a copy of the letter fromthe WHA does not rise to the
| evel of conduct so outrageous as to distinguish this case from
ot her enpl oynent disputes which are not actionable. See Ugal de,
990 F.2d at 239 ("Liability does not extend to nere insults,
indignities, threats, annoyances, or petty oppressions.").
B. ADEA

As one ground for granting sunmary judgnent on the ADEA
claim the magistrate concluded, and that district court agreed,
that this claimwas barred by limtations. W also agree. The
ADEA cl ai m needed to be filed with the EECC wi thin 300 days of
the alleged discrimnatory act. 29 U S. C. 8§ 626(d)(2). Jenkins
filed his EECC cl ai mon Novenber 4, 1992. Jenkins' |ast transfer



-- to the Sharpstown canpus -- occurred in October of 1991. He
conplains in his sunmary judgnent papers, however, that he
applied for other positions and was rejected in each case. He
argues on appeal that defendants' conduct anmpunted to a
continuing violation of ADEA up until his retirenent in 1993.

In the anal ogous context of Title VII enpl oynent
discrimnation suits, the Suprene Court has recogni zed that
"[mMere continuity of enploynent, wthout nore, is insufficient
to prolong the life of a cause of action for enploynent
di scrimnation." Del aware State College v. Ricks, 101 S. C
498, 504 (1980). A plaintiff conplaining of a continuing
violation nust identify "the alleged discrimnatory acts that
continued until, or occurred at the tine of, the actual
term nation of his enploynent,” and " [t]he proper focus is upon
the time of the discrimnatory acts, not upon the tinme at which
t he consequences of the acts becane nost painful.'" Id. (quoting
Abr ahanson v. University of Hawaii, 594 F.2d 202, 209 (9th Cr
1979)). Sone courts have recogni zed the notion of a continuing
vi ol ati on under ADEA, but after Ricks, they require that at |east
one of the alleged discrete acts of discrimnation occur within
the applicable limtations period. E.g. Hamlton v. Komatsu
Dresser Indus., Inc., 964 F.2d 600, 604 (7th Cr.), cert. denied,
113 S. Ct. 324 (1992).

Assum ng that Jenkins established a continuing violation of
ADEA, he failed to offer evidence of a discrete act of

di scrimnation by defendants within the applicabl e 300-day



limtations period. The last rejection of a request for
pronotion we can locate in the record occurred on Decenber 9,
1991.

D. Due Process

Jenkins clainms that Geen's treatnment of himwas arbitrary
and capricious, anounting to a denial of Jenkins' substantive due
process rights. W agree with the district court that summary
j udgnent was properly granted on this cause of action. Jenkins
had to show that he had a constitutionally protected property
interest in his enploynent to prevail on his due process claim
Board of Regents v. Roth, 92 S. . 2701, 2708-09 (1972).
Jenkins was not fired, but voluntarily resigned. He was
reassigned to positions | ess prestigious than his original canpus
director position. H's pay remained unchanged until his | ast
one-year contract as Sharpstown ni ght coordi nator was renewed
wth a slight reduction in pay. H's due process claim
t herefore, hinges on whether he had not only a property interest
in continued enploynent, but continued enploynent with the sane
pay, rank and st atus.

Property interests are not created by the Constitution, but
must stem from an i ndependent source such as state laws. Id. at
2709. "To have a property interest in a benefit, a person
clearly nust have nore than an abstract need or desire for it.
He nust have nore than a unilateral expectation of it. He nust,
instead, have a legitimte claimof entitlenent to it." I1d. A

mere subjective expectancy is insufficient to create a property
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interest, although such an interest may arise froma witten
contract or "such rules or nutually explicit understandings that
support [plaintiff's] claimof entitlenent to the benefit
" Perry v. Sindermann, 92 S. . 2694, 2699-2700 (1972).
Jenkins did state by affidavit that "[i]n nmy experience in
community college admnistration, and in particular wth Houston
Community Col | ege, when an enpl oyee perforns his or her job to
sati sfaction, when the eval uati ons and docunentati on support that
sati sfactory job performance and when that enpl oyee has not
ot herwi se been involved in sone m sconduct regarding his or her
enpl oynent, that enployee has a continued expectation of
enpl oynent at the sane rate of pay and with the sane title and
rank as then enployed.” This statenent is at nost a concl usory
assertion of a unilateral expectation on Jenkins' part that he
coul d not be reassigned or denoted absent unsatisfactory
performance. He failed to offer evidence of a nmutually explicit
under st andi ng between hinself and HCCS to the sane effect. H's
witten contracts with HCCS do not support such an under st andi ng.
He signed a series of one-year contracts which nade no prom se of
renewal or renewal at the sane pay, and expressly provided that,
during the one-year term HCCS could reassign himto other
| ocations or duties.
D. Fi rst Amendnent

The first summary judgnent entered by the district court
di sm ssed the First Amendnent cl ai magai nst HCCS, after the

magi strate concl uded that HCCS could not be held |liable for
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Green's actions under a respondeat superior or any other theory.
On appeal Jenkins offers no briefing on this point, other than
concedi ng that HCCS should not be held liable on this claim
Accordingly we affirmthe district court's judgnent insofar as it
di sm ssed the First Amendnent clai magainst HCCS. See Zeno v.
Great Atlantic and Pacific Tea Co., 803 F.2d 178, 180-81 (5th
Cir. 1986); Matter of Texas Mrtgage Servs. Corp., 761 F.2d 1068,
1073 (5th Gir. 1985).

As to Geen, the magi strate reasoned that he was entitled to
summary judgnent because (1) the speech in issue was not
constitutionally protected, (2) G een reasonably believed that
t he speech was not constitutionally protected under Waters v.
Churchill, 114 S. C. 1878 (1994), and (3) Geen was entitled to
qualified imunity. W cannot accept any of these grounds for
the summary judgnent in favor of G een on the First Anendnent
claim

Jenkins clainms that he was denoted and reassi gned for
exercising his right to free speech at the neeting with the WHA
The First Anendnment prohibits public enployers fromretaliating
agai nst enpl oyees who speak out on matters of public concern.
Tonkins v. Vickers, 26 F.3d 603, 606 (5th Gr. 1994). This First
Amendnent right extends to retaliation in the fornms of
reassi gnnents, denotions, and denials of pronotion. dick v.
Copel and, 970 F.2d 106, 110 (5th Cr. 1992); Fyfe v. Curlee, 902
F.2d 401, 404-05 (5th Cir.), cert. denied, 111 S. C. 346 (1990).

Whet her speech involves a matter of public concern "nust be

12



determ ned by the content, form and context of a given
statenent, as revealed by the whole record.”™ Connick v. Mers,
103 S. . 1684, 1690 (1983). W have stated that, in deciding
whet her the speech is a matter of public concern, the court
shoul d deci de whether the speech was nade primarily in the
plaintiffs's role as a citizen or primarily in his role as an
enpl oyee. Thonpson v. Cty of Starkville, 901 F.2d 456, 464-65
(5th Gr. 1990). The facts of the case nmay display a m xture of
personal and enpl oyee rol es and concerns, and an issue of private
concern to the enpl oyee may al so be an i ssue of public concern.
But where the public enpl oyee speaks only as an enpl oyee upon a
matter of personal interest, the court should allow the public
agency to nmake its own personnel decision. |d. at 463-64.

The magi strate concluded that G een had established as a
matter of |aw that Jenkins spoke to the WHA primarily in his role
as an enpl oyee of HCCS. The record does contain evidence that
(1) Jenkins, as part of his position as canpus director, was
required to represent HCCS in civic affairs and attend civic
events on behal f of HCCS, (2) HCCS financed his nmenbership with
the WHA by payi ng his dues, (3) HCCS approved of Jenkins'
becomi ng a nenber of the WHA, and Jenki ns kept HCCS advi sed of
every neeting he attended, (4) Jenkins was originally asked to
get involved with the WHA because of his position with HCCS (5)
Jenkins admtted in deposition that it was "absolutely" part of
his duty to HCCS to represent his enployer at WHA neetings, and

(6) Geen at |east believed Jenkins was HCCS "official
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representative”" with the WHA. However, the record al so contains
evidence that (1) Jenkins has ties with educators and ot hers
general |y concerned about community coll eges, often spoke to them
on a personal basis, and considers hinself part of a nationw de
comunity col |l ege novenent (2) he was originally approached by a
menber of the WHA, and not HCCS, to serve on the conmttee which
held the neeting in question, (3) HCCS never assigned Jenkins any
formal duties or responsibilities in connection with his
menbership with the WHA, and he was never officially designated
as HCCS' s representative to the WHA, (4) Jenkins swore by
affidavit that "ny advice to the [WHA] was in no way related to
my own enploynent status with HCCS', (5) the speech in question
took place in a public forumand not on HCCS prem ses, (6) the
WHA vi ewed Jenkins as a "resource person” with general know edge
about the workings of a comunity college system and (7) at the
meeting with the WHA Jenki ns answered truthfully all questions
put to him including questions regarding the steps to take to
forma community college district. Gven this conflicting
evi dence, Geen did not establish as a matter of |aw that
Jenki ns' comments to the WHA were not a matter of public concern
and therefore not subject to First Amendnent protection.

| f the speech does involve a matter of public concern, the
court nust then, under the so-called "Pickering/Connick test,"
bal ance the interest of the enployee as a citizen in conmenting
upon matters of public concern against the interest of the public

enpl oyer in pronoting the efficiency of the public services it
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performs through its enployees. Coughlin v. Lee, 946 F.2d 1152,
1157 (5th Gr. 1991). Courts "nust bal ance the first anmendnent
interest in protecting an enpl oyee's freedom of expression
agai nst the governnent's interest in maintaining discipline and
efficiency in the work place.” Noyola v. Texas Dep't of Human
Resources, 846 F.2d 1021, 1025 (5th Cr. 1988). |If the bal ance
is found to weigh in the enployee's favor, the fact-finder then
nmoves on to the question of causation, and determ nes whether the
plaintiff has established that his protected conduct was a
substantial notivating factor in the enployer's adverse personnel
action taken against him Coughlin, 946 F.2d at 1157.

Looking to the bal ancing test described above, Jenkins
of fered evidence that the expansion of community coll ege services
is a mtter of ongoing personal interest to him and argues that
it is obviously a matter of general public concern. He also
argues that there was no evidence presented that his comments to
the WHA had an adverse effect on the efficiency of services
provi ded by HCCS, pointing out in his brief, for exanple, that
the coments were not made on HCCS prem ses and were entirely
truthful. Geen argues however that there was no causal
connection between Jenkins' alleged protected speech and his
adverse treatnent as an enployee. Wile this was not a ground
the district court relied on in granting summary judgnent, it was
asserted in the second notion for summary judgnent. Again, we
conclude that on this record disputed material issues of fact

have been presented on this issue. Jenkins did present evidence
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that (1) he had generally excellent performance eval uations prior
to the confrontation with Geen, (2) he was renoved fromhis
canpus director position the next day and | ater reassigned to

| ess prestigious positions, (3) all the other canpus directors
becane presidents of the newy established colleges,! (4) at

| east sonme of his applications were not even forwarded to the
hiring commttees for the new positions, and (5) Geen had
inplied that he did not want to see Jenkins' nanme brought to him
for consideration as a new col | ege president.

Green al so argues that he was entitled to summary judgnent
because his conduct was subject to the defense of qualified
immunity. To overcone the defense of qualified inmunity, the
plaintiff nust show that the defendant's conduct was not
obj ectively reasonabl e and that the defendant violated clearly
established law. Burns-Toole v. Byrne, 11 F.3d 1270, 1274 (5th
Cr.), cert. denied, 114 S. C. 2680 (1994).

The right of public enployees to speak out on matters of
public concern, without risking retaliation fromtheir enployer,
is as a general proposition clearly established. Tonkins, 26
F.3d at 606. Further, we have held that at |east since 1988, an
enpl oyer "shoul d have known that if he retaliated agai nst an
enpl oyee for exercising his First Amendnent rights, he could not

escape liability by denpting and transferring the enpl oyee rather

. He asserts at paragraph 50 of his main affidavit that
"t hrough the reorgani zation all the [other] canpus directors
becane Presidents. | was canpus director of the northwest until
denoted to the Fire Acadeny."
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than discharging him" dick, 970 F.2d at 111. Wile we note
that the issue of imunity should be resolved at the earliest
possible state of litigation, G bson v. Rich, 44 F.3d 274, 277
(5th Gr. 1995, we believe that fact issues preclude a finding
as a matter of law that a reasonable official in Geen's position
woul d not have known that the actions taken agai nst Jenkins were
constitutionally inpermssible. For exanple, we think fact

i ssues exist as to whether a reasonable official in Geen's
position would understand that Jenkins was primarily speaking as
a citizen and not an enployee, or that his interest in speaking
at a public forumon matters of public concern outwei ghed any
interest of HCCS in maintaining enployee discipline and
efficiency. W do not nean to suggest that G een cannot prevai
on his qualified imunity defense. W hold only that, on this
record, the district court erred in granting summary judgnent
based on this defense.

The magi strate al so reasoned that Green was entitled to
summary judgnent in |light of Waters v. Churchill, 114 S. C. 1878
(1994). Waters holds that when an enpl oyer retaliates agai nst an
enpl oyee for his speech, the enployer's liability should turn in
part on what the enployer reasonably thought was said, rather
than on what the finder of fact ultimtely decides was said. |d.
at 1882, 1889. Under this analysis, we do not believe that G een
established as a matter of |law that he reasonably believed
Jenkins was acting in his capacity as an enployee in his dealings

with the WHA or that Jenkins' speech had had so adverse an effect
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on HCCS as to render it unprotected by the First Amendnent. The
extent and reasonabl eness of Green's investigation of this matter
is disputed in the record. Wile Geen presented evidence of
steps he took to investigate the matter, Jenkins presented
evidence that (1) Green never talked to the WHA or to Witely,
hi s predecessor and the man who had originally approved Jenkins
menbership with the WHA, (2) while both Witely and Jenkins swore
that Jenkins prepared witten reports of his activities with the
WHA, those reports were never produced by HCCS, (3) Jenkins never
made any negative comrents about HCCS to the WHA, and (4) when
Green confronted Jenki ns about the Septenber 20, 1990 WHA letter,
he was belligerent, did not bother getting Jenkins' side of the
story, and ordered himreassigned the next day.
CONCLUSI ON

The summary judgnent in favor of G een on Jenkins' claimfor
violation of his First Amendnent rights is reversed, and we
remand the case agai nst Green for further proceedings. As to al
ot her cl ains against Green, and all clains against HCCS, the
j udgnent below is affirned.

Affirmed in part, reversed in part, and renmanded.
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