UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20897
Summary Cal endar

CHARLES E. BAKER,
Pl ai ntiff-Appellant,

ver sus

S. YOUNG ET AL.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas
( CA- H 90- 1809)

(August 28, 1995)

Before PCOLI TZ, Chief Judge, JONES and WENER, Crcuit Judges.

POLI TZ, Chief Judge:”’

Charl es Ear|l Baker, a Texas state prisoner, appeals an adverse
summary judgnment in his 42 U S.C. 8§ 1983 suit against prison
officials alleging deliberate indifference to his nedical needs and

retaliation for filing civil actions. Finding no error we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Baker filed suit against a coterie of correction officials,!?
seeki ng damages and injunctive relief for their alleged failure to
provi de adequate nedical care and for forcing himto perform work
tasks which worsened his nedical condition. He subsequently
anended his conplaint to claimretaliation for filing the lawsuit.

The district court initially dismssed the conplaint under
28 U.S.C. 8§ 1915(d). On appeal we vacated and remanded as to the
nmedi cal and retaliation clains.?

On remand t he def endants sought sunmary judgnent, attaching to
their notion Baker's nedical and disciplinary records. Baker made
no response and the district court concluded, inter alia, that
Baker could not prove the requisite deliberate indifference or
retaliatory intent. The court granted defendants' notion for
summary judgnent and Baker tinely appeal ed.

Anal ysi s

W review the grant of summary judgnment de novo.® The fact ual

i ssues which the district court found dispositive deal with the

state of mnd of the defendants, specifically the |lack of

The defendants include James A Collins, Director of the
TDCJ; L. Beard, Wnne Unit Warden; M Liles, Wnne Unit Assistant
War den; Sam Young, an administrator in the Wnne Unit Infirmary;
Dr. Charles Adans, prison physician; R Healy, prison physician's
assi stant; Annette Harrison and A McM I 1lin, both nurses; B. Terry,
a nurse's aid; and R Omens and Captain N Harding, corrections
of ficers.

2Baker v. Young, et al., No. 92-2755 (5th Gr., Aug. 11, 1993)
(unpubl i shed opinion). W affirnmed the dism ssal of an unrel ated
claim

S\WWeyant v. Acceptance Ins. Co., 917 F.2d 209 (5th Cr. 1990).
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deliberate indifference or retaliatory intent. Wil e such
all egations may be averred generally,* to survive a properly
supported notion for summary judgnent it is inperative that a
section 1983 plaintiff denonstrate, in light of "the substantive
evidentiary standard of proof that would apply at the trial on the
merits," that "a fair-mnded jury could return a verdict for the
plaintiff on the evidence presented."®

It is nowwell established that an ei ghth anmendnent viol ation
occurs when there is a "deliberate indifference to serious nedical
needs of prisoners."® To prove such a violation, a plaintiff nust
show that "the denial of treatnent was nmuch nore |ikely than not to
result in serious nedical consequences" and that the defendants
acted with deliberate indifference to the prisoner's plight.” The
standard governing this latter determnation is a subjective one,
requiring a plaintiff to prove that the defendant knew that the
plaintiff faced a substantial risk of serious harmand nonet hel ess
di sregarded that risk by failing to take reasonable neasures to

abate it.?8

‘“Fed. R CGiv.P. 9(b); Leatherman v. Tarrant County Narcotics
Intelligence and Coordination Unit, us , 113 S. ¢
1160, 122 L. Ed.2d 517 (1993).

SAnderson v. Liberty Lobby, Inc., 477 U S. 242, 252 [, 106
S.Ct. 2505, 2512, 91 L.Ed.2d 202] ? (1986).

‘Estelle v. Ganble, 429 U.S. 97, [?] (1976).

‘Johnson v. Treen, 759 F.2d 1236, 1238 (5th Cir. 1985). See
al so Wods v. Edwards, 51 F.3d 577 (5th Cr. 1995).

8Farmer v. Brennan, us. , 114 S.C. 1970, 128
L. Ed. 2d 811 (1994).



Baked conplains of a veritable litany of nmedical difficulties
i ncluding hypertension, henor r hoi ds, t uber cul osi s, vascul ar
di sease, a bleeding rectum and a hole under his tongue. The
medi cal records provided by the defendants reflect that, although
tubercul ar, Baker had conpleted his treatnent for that condition
when he was returned to defendants' custody. These records also
reflect that by July of 1990 the "hole" wunder his tongue had
heal ed, that his henorrhoids and related swelling of his | egs were
mnor, and that he was provided nedication for his high blood
pressure imediately upon his return to the Wnne Unit. The
medi cal records also reflect that the nedi cal personnel were aware
of Baker's vascul ar di sease and instructed himto |ower his salt
i ntake, |ose weight, and attend a hypertension clinic.

It is apparent fromthe record that while Baker suffered from
numer ous nal adi es, he received extensive nedical evaluation and,
where appropriate, treatnment. As the district court noted, in the
month of April he was seen 11 tines by nedi cal personnel. Baker's
conpl aints of deliberate indifference to his nedical needs actual |y
transl ates i nto nothing nore than di sagreenent with the doctors and
unhappi ness at the results of his treatnent.® W |ikew se find no
merit in his claimthat he was required to do work tasks which
exceeded his nedical restrictions. The record before us contains
no such evi dence.

Nor did the court err in granting sunmary judgnent di sm ssing

the retaliation claim "The law is well established that prison

°Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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officials may not retaliate agai nst or harass an i nnate because of
the inmate's exercise of his right of access to the courts." To
succeed in such a claima plaintiff nust show that "but for" a
motive to retaliate against him for the inception of this
litigation, the incidents conplai ned of woul d never have occurred. !
A plaintiff's nmere "personal belief that he is the victim of
retaliation" will not suffice.??

Baker alleges that, in light of his mninmm custodial
classification, he was on several occasions inproperly housed in
the conpany of nore dangerous prisoners in retaliation for his
having filed several |awsuits against prison officials. He does
not specify, however, which of the nanmed def endants was responsi bl e
for his supposed plight. The only allegation which even addresses
the issue of retaliatory intent concerns the statenents of a prison
bus driver, not named in this lawsuit, who told Baker he was not
i ked because he filed lawsuits.

Baker's vague concl usional allegations hinting at sone sort of
"retaliatory conspiracy" are sinply insufficient to pass nuster.?3

The judgnent is AFFI RVED

G bbs v. King, 779 F.2d 1040, 1046 (5th Cr.) (citations
omtted), cert. denied, 476 U. S. 1117 (1986).

1jackson v. Cain, 864 F.2d 1235 (5th Cir. 1989).

2\Wods, 51 F.3d at 580.

3Conpare First National Bank of Arizona v. Cities Service Co.,
391 U. S. 253 (1968); Pierce v. Texas Dept. of Crim Justice Inst.
Div., 37 F.3d 1146 (5th Cr. 1994).
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