UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20877

KEI TH L. CROMEY,

Pl ai ntiff-Counter
Def endant - Appel | ant,

ver sus
AMERI CAN GENERAL CORPORATI ON,

Def endant - Count er
Pl ai ntiff-Appellee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 93- 1557)

(Cct ober 24, 1995)
Before SM TH, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM !

Keith Crow ey challenges a sunmary judgnent in favor of his
former enployer, Anerican General Corporation, in this age
di scrim nation action. Because the record does not contain
evidence from which a rational juror could find that the non-
di scrimnatory reasons proffered by American General for Crowey's
termnation were unworthy of belief, summary judgnent was proper.

Accordi ngly, we AFFI RM

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

Crow ey, enployed by Anerican General as a financial analyst
and investnent portfolio nmanager, was 57 years of age when his
enpl oynent was termnated in 1992. He had been hired in 1969 by
California Western States Life Insurance, and was retained in his
position when Cal -\ West becane a subsidiary of Anmerican General in
1975. Wien Anerican Ceneral assunmed Cal-West's investnent
functions in 1979, Cowey was transferred to Anmerican Genera
of fices in Houston, Texas.

By 1989, Anerican Ceneral had restructured its hol dings and
sold sonme of its subsidiaries. This reduced its investnent
portfolio and substantially reduced the nunicipal bond portfolio
that Crow ey was enpl oyed to manage; that task was thereby reduced
drastically. Anerican Ceneral elimnated his position; and, as
herei nafter di scussed, Crow ey's enpl oynent was term nated several
years | ater.

As noted, Crow ey's enpl oynent with Anerican General conti nued
post - di vestiture. But, because Anerican General |acked the
muni ci pal bond work that had previously conprised his
responsibilities, Crowl ey was assigned different responsibilities,
for which Anerican CGeneral later found himunsuitable. Crowey's
new assignnent required him to perform credit analysis for the
corporate bond portfolio. The credit analysis Crow ey was assi ghed
dealt with corporate bonds that differed fromthe nunicipal bonds
he had worked with previously; and his supervisors found that, in

this new area, Crow ey could not offer critical insights val uable
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in maximzing the investnent in corporate bonds. Because the
conpany was not satisfied wth his performance, Crow ey was
t er m nat ed.

Crow ey sued, contending that, subsequent to the sale of
subsidiaries and its shrinking effect on the conpany's nunici pal
bond portfolio, Anerican General failed to utilize his skills to
their potential and i nstead turned over investnent managenent tasks
to younger enployees who | acked his qualifications. He cl ai ned
further that American General was notivated to drive himfromits
enploy by the illegal intent to discrimnate agai nst hi mbecause of
hi s age. In addition, Crow ey asserted that Anerican GCeneral
mal i ci ously deprived hi mof the full nmeasure of retirenment benefits
to which he was entitl ed.

Finding that the record | acks evidence fromwhich a rationa
trier of fact could find for Crowey, the nmagistrate judge
recommended granting Anerican Ceneral's notion for summary
judgnent; the district court so ordered.

1.

Crow ey makes ADEA? and ERI SA® clainms. |t goes without saying
that we review a sunmary judgnent de novo. Waltman v. Int'l Paper
Co., 875 F.2d 468, 474 (5th Cr. 1989). Sinply put, it is proper
when no reasonable juror could find for the non-noving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

2 Age Discrimnation in Enploynent Act, 29 U.S.C. § 621, et seq.

3 Enpl oyee Retirement Income Security Act, 29 U.S.C. § 1001, et
seq.
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The ADEA prohi bits discrimnation against individuals who are
at |l east 40 years of age. The enployee has the initial burden of
establishing a prima facie case of discrimnation; to do so, the
enpl oyee nust show. (1) that he was discharged; (2) that he was
qualified for the position; (3) that he was within the protected
class when discharged; and (4) that he was discharged under
circunstances that inply age discrimnation. E.g., Bodenhei ner v.
PPG I ndustries, 5 F.3d 955, 957 (5th Cr. 1993).

The plaintiff creates a rebuttable presunption of age
discrimnation by establishing a prima facie case. The enpl oyer
must then articulate alegitinmte, nondi scrimnatory reason for the
chal | enged acti on. Texas Departnent of Conmmunity Affairs v.
Burdi ne, 450 U. S. 248, 254 (1981). |If the enployer offers evidence
that the action was notivated by a |egal purpose, such as a
| egiti mate busi ness rationale, the presunption of discrimnationis
rebutted; and, absent countervailing evidence that the explanation
is unworthy of belief, the trier of fact nust accept the proffered
reason as the true reason for the enployer's action. GQuthrie v.
Tifco Industries, 941 F. 2d 374, 377 (5th Cr. 1991) ("The trier of
fact my not disregard the defendant's explanation wthout
countervailing evidence that it was not the real reason for the

di scharge."), cert. denied 503 U S. 908 (1992).*%

4 The parties dispute the |egal consequences that would flow
froma circunstance in which a plaintiff offers evidence that the
enpl oyer's explanation is false, but not that the reason is a
pretext for discrimnation; and, along that line, each offers
di ffering concl usi ons about the effect of Saint Mary's Honor Center
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Crow ey contends that evidence does exist from which a
rational juror could conclude that his dism ssal was notivated by
age discrimnation in violation of the ADEA (and that such evi dence
al so supports his ERISA claim discussed infra). He relies on
evidence of: (1) a remark, made 11 years prior to termnation,
about his photograph in an annual report; (2) a clained "pattern"
of discrimnation against four enployees; (3) the enploynent or
pronoti on of four younger enployees; and (4) his own assertions of
his relative nerit as an enployee, as well as his personal
suspicions regarding Anerican GCeneral's intolerance for ol der
enpl oyees. Having reviewed the record, and as expl ai ned bel ow, we
reject Crowey's assertion that evidence exists that would have
been sufficient to support the inference that Anerican General's
explanation for termnating Crow ey was false, much less that it
was a pretext for age discrimnation.

1

Ctowey cites a remark, uttered in 1981, that, because he
| ooked young, his photograph was sel ected then for use in Anerican
Ceneral's annual report. Fromthis extrenely dated statenent, nade
11 years before his termnation, Crow ey seeks to draw support for
the inference that Anerican General's explanation for his di sm ssal

is unworthy of belief.

v. Hcks, _ US _, 113 S. Q. 2742 (1993). However, we do not
reach this question, because no countervailing evidence exists in
the record fromwhich a reasonable juror could infer that American
Ceneral's explanation for Crowey's dismssal was unworthy of
belief. In short, the effect of Saint Mary's is not inplicated by

this appeal .
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Courts generally treat remarks of this type as nere "stray
remarks", insufficient, as indirect evidence, to establish
discrimnation. Ray v. Tandem Conputers, Inc., 63 F.3d 429, 434
(5th Gr. 1995). W have required for such remarks to rise to the
| evel of direct evidence supporting the inference of discrimnation
that the remark be made by the decision nmaker, or one on whose
recommendation the decision naker will rely; and that the remark
both relate to, and be nade near intinme to, the chall enged acti on.
See Turner v. North Anerican Rubber, Inc., 979 F.2d 55, 59 (5th
Cr. 1992); cGuthrie v. Tifco, 941 F. 2d 374, 378-79 (5th Gr. 1991),
cert. denied 503 U S. 908 (1992); Normand v. Research Institute of
America, Inc., 927 F.2d 857, 865 (5th GCr. 1991). The fact that
the remark was 11 years stale at the tine Crow ey was dism ssed is
sufficient alone to establish that it can be considered nothing
nmore than a stray remark, incapable of supporting an inference of
di scrim nation.

2.

Crow ey asserts next that evidence concerning four other
enpl oyees denonstrates a "pattern” of age discrimnation. However
our review of the record reveals that, for several reasons, the
referenced evidence cannot support such an inference. First,
Ctowey admtted that one of the enployees was dism ssed for
excessi ve absenteeism Second, the remaining three were all hired
by Anerican General in their md-fifties, which flatly underm nes
any inference of age discrimnation with regard to them Third,

one was never disni ssed; rather, he was transferred to an Ameri can
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Ceneral subsidiary. Thus, no evidence exists with regard to these
enpl oyees from which a rational juror could infer "a pattern" of
di scrim nation agai nst ol der enpl oyees.

3.

Crow ey clains also that the enpl oynent statuses of several
enpl oyees conprise evidence of Anmerican Ceneral's preference for
younger, to the exclusion of older, enployees. However, he fails
to support his contention with relevant facts.

After reviewing the record with regard to these contentions,
we note that Crowey's conparison of hinmself to these fellow
enpl oyees fails to recognize differences in their assigned tasks.
Inplicit in his conparisons is the fl awed assunption that the tasks
of all securities analysts are fungible.

Wiile <citing Roger Hahn's  enpl oynent experience as
illustrative of age discrimnation, Ctow ey admtted that he found
no fault with Hahn's performance and denonstrated no facts show ng
he was "clearly better qualified" than Hahn. Such a showing is
required to denonstrate pretext in choosing one enployee over
anot her. Bodenheiner, 5 F.3d at 959 & n.4; Walther v. Lone Star
Gas Co., 952 F.2d 119, 123 (5th Cr. 1992).

Mark Fallon's enpl oynent is equally nonprobative of
di scrim nation, because his job responsibilities were not
substantially simlar to Ctowey's. Crow ey conceded that he did
not possess experience or expertise relevant to managing the
nort gage- backed portfolio for which Fallon was responsible, and

that he would need training to performFallon's duties.
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Simlarly, Joel Luton's position required analysis that
differed fromthat for which Crowl ey was needed prior to Anmerican
Ceneral's divestiture. Thus, Crow ey could not denonstrate that he
was "clearly nore qualified" than Luton.

Finally, evidence that Craig Van Dyke was retained, while
Ctowey was not, fails to advance Crowey's theory of
di scrim nation, because Van Dyke's position, a clerical position
for which he earned approximately half Crowey's salary, did not
i nvol ve work conparable to that for which Crow ey was enpl oyed.
Consequent |y, Van Dyke's enploynent is also too dissimlar to shed
I'ight on the reasons for which Crow ey was di sm ssed.

4.

Lacking any specific, conpetent evidence to support his
assertion that Anerican Ceneral's explanation is unworthy of
belief, Crowey's position depends ultimately on the hope that a
rational juror could infer pretext fromCrow ey's assertions about
the relative nerits of other enployees who remai ned enpl oyed by
Anmerican GCeneral after he was dismssed, and CrowWey's own,
unsubst anti ated theories regardi ng Arerican Ceneral’s reasons for
dismssing him W find it unnecessary to respond to each exanpl e
of his conclusory assertions, other than to note that Crow ey's
subjective description of his own performance and subjective
conpari son to ot her enpl oyees do not constitute evidence sufficient
to refute the enployer's evaluation of the relative nerits of its
enpl oyees. Dale v. Chicago Tribune Co., 797 F.2d 458, 464 (7th
Cir. 1986), cert. denied, 479 U. S. 1066 (1987).
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To hold otherwi se would be to deny the propriety of summary
judgnent in any enploynent discrimnation case in which the
plaintiff asserted that, in his own opinion, he was worthy of
conti nued enploynent. Such a holding would be inconsistent with
the wealth of case lawin our circuit affirm ng sunmary judgnment in
age di scrimnation cases. See, e.g., Morev. Eli Lilly & Co., 990
F.2d 812, 817 n.24 (5th Cir.), cert. denied, 114 S. C.467 (1993).

B

Ctowey's ERISA claim cannot survive Anmerican GCeneral's
nmoti on, absent evidence in the summary judgnent record from which
a rational juror could infer that Anmerican General dism ssed him
wth the specific intent to deprive him of benefits. Clark v.
Resi stoflex Co., 854 F.2d 762, 771 (5th Gr. 1988). Crow ey sinply
cannot point to any evidence tending to show this intent.>

Crow ey recounts that the conpany did not award him pay
increases after its divestiture; but, his benefits were based on
the hi ghest salary he received over five of the last ten years of
enpl oynent. Thus, evidence of no raise after 1989 does not support
the inference that Anmerican Ceneral fired Cowey in 1992 to
deprive himof benefits. In sum the record is sinply barren of
any evidence fromwhich a rational juror could infer that American

Ceneral fired CtowWey to so deprive him

5 CrowW ey asserts that the evidence upon which he relies to
support his ADEA claim is also probative of his ERI SA claim
Clearly that evidence is no nore sufficient to support the ERI SA
claim than to support the ADEA claim and we reject it for the
reasons di scussed supra.
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For the foregoing reasons, the judgnent is

AFF| RMED.
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