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PER CURI AM *

Bertrand Tucker, an i nmate of the Texas Departnent of Cri m nal
Justice, appeals from the district court's dismssal, under 28
US C 8§ 1915(d) (1988), of his pro se, in forma pauperis ciVi
rights suit. We vacate and remand because the district court
record is inconplete. Al t hough the Spears! hearing transcript

shows that Tucker was sworn prior to testifying, it does not show

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the I egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.

1 Spears v. MCotter, 766 F.2d 179, 181 (5th Gir. 1985).



that the physician who testified, Dr. Custer, was simlarly sworn.
In addition, Dr. Custer's statenents at the Spears heari ng suggest
t hat he based his testinony on Tucker's nedical records, but there
is no evidence that those records were authenticated. In WIlson v.
Barrientos, 926 F.2d 480 (5th Gr. 1991), we held that a magi strate
judge abused her discretion in dismssing an in forma pauperis
conplaint after a Spears hearing because the wtnesses who
testified at the Spears hearing were not sworn and because the
W tnesses relied on unauthenticated docunents. ld. at 483. On
petition for rehearing in WIlson, we anended our opinion because
the Attorney General of the State of Texas had suppl enented the
record to show that (1) all witnesses were sworn at the begi nning
of the day's series of Spears hearings, and (2) the records had
been aut henti cated pursuant to a | ongstandi ng agreenent between t he
Attorney Ceneral's office and the district court. 1d. |If inthis
case the Attorney General, in a petition for rehearing, suppl enents
the record on appeal to show that Dr. Custer was sworn at sone
earlier point in the day's proceedings and that Tucker's nedi cal
records were properly authenticated, we will decide on rehearing

the nmerits of Tucker's appeal.



