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PER CURIAM:"

Defendant-Appellant, Juan Carlos Torres(“Torres’), appea sboth hisconvictionand
sentencing for conspiracy to possess with intent to distribute cocaine, and aiding and abetting the
possession of cocaine with the intent to distribute.? We find no error in the record, and AFFIRM.

l.

Torres first contends that the district court erred in denying his motion to suppress

aleged involuntary ora statements he made at the time of his arrest. On appeal from a motion to

suppress, this court’s appellate review is limited to determining if the facts found are clearly

Pursuant to Local Rule 47.5, the court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forthin Local Rule 47.5.4.

2 Torres was also charged with, but acquitted of, unlawful use of a firearm during the
commission of adrug offense pursuant to 18 U.S.C. § 924(c).



erroneous, and if the district court applied the law in error.®

A confessionisvoluntary if, “under the totality of the circumstances,” the statement
istheproduct of theaccused’ s“freeand rational choice.”*  In this case, the district court found that
Torres was advised of his Miranda rights in both English and Spanish, that he acknowledged these
rights, and that he proceeded to talk to officers without arequest for counsel. Thesefindings of fact
are supported by the testimony of two of the agents conducting Torres sinterrogation, and are not
clearly erroneous, in spite of the contradictory testimony of the defendant and another woman present
at thetime of the defendants’ arrest.> Under these facts, the district court correctly concluded that
the “totality of the circumstances’ indicated that Torres' s made his statementsfredy.® Wetherefore
affirm the district court’ s denia of the Torres' s motion to suppress the oral statements.

.

Torres next argues that the district court improperly denied his request for a
sentencing reduction for being aminor participant intheoffense.” Alternatively, Torrescontendsthat
thedistrict court failed to state reasons for this denial, and that the case must therefore be remanded
for re-sentencing.®

Wereview thedistrict court’ s determination of amitigating role under the sentencing

guidelines for clear error.® The defendant bears the burden of demonstrating by a preponderance of
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the evidence that he is entitled to the reduction.”®  Torres has not met his burden in this case.
Under the U.S. Sentencing Guidelines, adefendant’ s offense level should be reduced
by two levels if was a minor participant in the offense.’* A “minor participant” is one who is less
culpable than most other participants, but whose role could not be described as minimal.*>  To
receive the adjustment, a defendant must be “substantially less culpable” than the average
participant.®® Hisrole must have been“ at best periphera to the advancement of theillicit activity.”
The district court determined that Torres was not a minor participant, based on a
factual finding that the “defendant was a highly trusted associate or lieutenant of this drug
organization who came to Houston and was in charge of the drug ledgers of one of the largest drug
operations. . . ever found in thisparticular country.”*> Therecord isreplete with evidence to support
thisfactual finding, including the defendant’ s own admission that he had written the ledger booksfor
the organization. Therefore, the court was not clearly erroneous in making this determination.
Furthermore, at the sentencing hearing, the district court specifically adopted into the record the
factual findings and sentencing recommendations of Torres' s Presentencing Report.'® Yet, Torres,
who had the burden of proof on this issue, did not then offer any evidence to prove that he was
entitled to the adjustment. Thus, we affirm the district court’ srefusal to reduce Torres's sentence.
We dso rgject Torres's argument that the district court failed to state reasons for
denying the requested adjustment. The district court specifically adopted into the record the factual

findings and guiddine application set forth in Torres's Presentencing Report, including its

10 Brown, 54 F.3d at 240-41.
1 .SSG. §3B1.2(h).

2 Id., comment, n.3.

13 United Sates v. Zuniga, 18 F.3d 1254, 1261 (5th Cir.), cert. denied, 115 S. Ct. 214 (1994).
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determination that Torres was not a “minor participant” in the offense!’ Additionaly, the court
articulated reasons for its calculation of Torres's sentence as awhole.”®  The combination of these
two portions of the record adequately articulate the reasons for denying Torres' s request.
1.
Findly, Torres contendsthat the district court erred in increasing his sentencefor the
possession of afirearm.’®  We review thisissue for clear error.

To obtain the enhancement, the government must prove possession by a
preponderance of the evidence.? It may meet this burden by showing that atemporal and spatial
relationship existed between the weapon, the drug trafficking activity, and the defendant.?? A co-
conspirator may be assessed theincrease based on another co-conspirator’ s possession wherethe use
of the weapon was reasonably foreseeable.”® Because firearms are “tools of the trade” in drug
conspiracies,” aco-conspirator’s use will ordinarily be foreseeable.®

In this case, the government presented evidence that agents found a loaded .357
magnum revolver resting on top of the drug ledger created by Torres, and containing Torres's
fingerprints, inthe same closet wherethey found alarge quantity of cocaine, inthe same house where
they arrested Torres. Thisis sufficient evidence to justify the sentencing increase. The absence of

fingerprintsonthe gunitself, and fact that the gun was not in plain view do not overcomethisfinding.

od.
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Additionally, Torres sacquittal for use of afirearm,” doesnot preclude consideration of asentencing
enhancement for possession of afirearm.?® Therefore, we affirm the district court’ s enhancement
of Torres's sentence.
V.
For the reasons set forth above, we AFFIRM the conviction and sentence of Juan

Carlos Torres.
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