IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20852

KS FI NANCI AL GROUP, | NC.
Pl ai ntiff-Appellee,
ver sus

STATES & LI TTLE MORTGAGE COWPANY, L. CERRY
STATES and L. LLOYD LITTLE

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 93 4082)

Septenber 21, 1995
Before KING DAVIS, and SMTH, G rcuit Judges.
PER CURI AM *

States and Little Mirtgage Conpany, L. CGerry States, and L
Lloyd Little appeal the district court's grant of summary
judgnent to the Federal Deposit |Insurance Corporation on a
prom ssory note and rel ated guaranty agreenent. Finding no

error, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| . FACTUAL AND PROCEDURAL BACKGROUND

On August 3, 1988, States and Little Mrtgage Conpany ("S &
L Mortgage"), as nmaker, executed and delivered to NCNB Texas
Nat i onal Bank ("NCNB") (now Nati onsBank of Texas, N.A) a
prom ssory note ("Note") in the original principal anount of
$297,500. 00, payable to NCNB. The Note by its terns woul d becone
due and payabl e on August 15, 1989. On the sane day that the
Not e was executed, L. Cerry States and L. Lloyd Little executed
and delivered to NCNB a guaranty agreenent pursuant to which they
agreed, jointly and severally, to pay to NCNB when due or
decl ared due the Cuaranteed | ndebtedness, as defined in the
Guaranty Agreenent, of S & L Mortgage to NCNB. On Septenber 13,
1990, States and Little entered a nodification and extension
agreenent with NCNB which extended the maturity of the Note unti
Decenber 31, 1990. The Note matured by the terns of the
nmodi fication on Decenber 31, 1990 and is due and payable. S & L
Mortgage has failed to pay the Note and States and Little have
failed to pay according to the Guaranty Agreenent. These facts
are not disputed by S & L Mortgage, States or Little. On Novenber
30, 1991, NCNB conveyed the Note to the Federal Deposit |nsurance
Corporation ("FD C").

The FDIC filed suit in the district court against S & L
Mortgage, States, and Little to recover on the Note and the
Guaranty Agreenent on Decenber 31, 1993. On June 23, 1994, the
district court granted the FDIC s notion for summary judgnent,

hol ding that the FDIC shall recover fromS & L Mrtgage, States



and Little under the Note and the Guaranty Agreenent $272,500. 00
of principal, $47,075.24 of prejudgment interest, plus attorneys'
fees, costs and postjudgnent interest. S & L Mdirtgage, States
and Little filed a notion for reconsideration, which was denied
on Cctober 4, 1994. S & L Mortgage, States and Little filed a
tinmely notice of appeal.

The FDI C was the owner and hol der of the Note on the date of
the summary judgnent. Since that tine, the FDI C has assigned to
KS Financial Goup, Inc. all of the FDIC s right, title and
interest in the judgnent, and this court has substituted KS

Financial Goup, Inc. for the FDIC in this appeal.

1. STANDARD OF REVI EW
We review the grant of summary judgnent de novo, applying
the sanme criteria used by the district court in the first

instance. Norman v. Apache Corp., 19 F. 3d 1017, 1021 (5th G

1994); Conkling v. Turner, 18 F.3d 1285, 1295 (5th Cr. 1994).

First, we consult the applicable |law to ascertain the nmateri al

factual issues. King v. Chide, 974 F.2d 653, 656 (5th Gr.

1992). W then review the evidence bearing on those issues,
viewing the facts and inferences to be drawn therefromin the

I'ight nost favorable to the non-noving party. Lenelle v.

Universal Mqg. Corp., 18 F.3d 1268, 1272 (5th GCr. 1994);

F.D.1.C. v. Dawson, 4 F.3d 1303, 1306 (5th GCr. 1993), cert.

denied, 114 S. . 2673 (1994). Summary judgnent is proper "if

t he pl eadi ngs, depositions, answers to interrogatories, and



adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that

the noving party is entitled to judgnent as a matter of |aw

FED. R CV. P. 56(c).

[11. DI SCUSSI ON

States and Little contend that the district court erred in
granting sunmary judgnent to the FDIC for two reasons.! First,
they argue that the FDI C cannot recover under the Guaranty
Agr eenment because Paragraph 11 of the agreenent creates a
condi tion precedent, which the FDIC has failed to satisfy.
Additionally, they allege that KS Financial Goup, Inc., does not
have standing to enforce the judgnent because it also has failed
to satisfy the condition precedent set forth in Paragraph 11
Second, States and Little contend that sumrary judgnent was
i nproper because the FDIC failed to present any evidence that it
is the owner or holder of the Guaranty Agreenent.
A Interpretation of the Guaranty Agreenent

States and Little assert that summary judgnment was i nproper
because Paragraph 11 of the Guaranty Agreenent creates a
condition precedent that the FDIC failed to satisfy. Paragraph

11 provides:

1 Although S & L Mortgage is naned as an appellant, the
appel l ants' brief raises no argunents that the district court
erred in granting summary judgnent against S & L Mortgage.
Therefore, the district court's grant of summary judgnent to the
FDIC against S & L Mortgage is affirned.
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11. Transferees of Debt. This agreenent shall inure to

the benefit of Lender's [NCNB] successors and

transferees; however, all Guaranteed |Indebtedness due

Lender shall be paid in full before the transferee of

any QGuarant eed | ndebt edness shall receive any paynent

under this CGuaranty.
The parties dispute the neaning of this provision. States and
Little maintain that Paragraph 11 requires the FDIC, as a
transferee of NCNB, to denonstrate that it has paid ful
consideration for the Note before it can recover from States and
Little on the Guaranty Agreenent. KS Financial G oup responds
that Paragraph 11 nerely fixes the priority of paynent from
guarantors when NCNB (the original Lender) transfers only part of
the Guaranteed | ndebtedness to a third party. Under this
interpretation, Paragraph 11 neans that the assignee of a part of
t he i ndebt edness cannot collect fromthe guarantors until "al
CGuar ant eed | ndebt edness due Lender shall be paid in full."

A ruling on contract interpretation presents a pure question

of law FE.D.1.C v. Mtheson, 804 F.2d 1382, 1383 n.2 (5th G

1986). A provision in a guaranty agreenent that has a clear and
distinct neaning (i.e., that is not anbi guous) should be strictly

const rued. Frost Nat'l Bank v. Johnson, 729 S.W2d 319, 320

(Tex. App.--El Paso 1987, wit ref'd n.r.e.).

This court has previously interpreted | anguage al nost
identical to Paragraph 11 of the Guaranty Agreenent in E.D.1.C
v. ©Mat heson, 804 F.2d 1382 (5th Cir. 1986).°2 The Mat heson

2 The provision interpreted in Matheson provided as foll ows:

This guaranty shall inure to the benefit of the
transferee, assignee, or holder of the principal debt;
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court rejected the guarantors' interpretation of "al
i ndebt edness to the Creditor shall first be paid in full" as
requiring the assignee to pay the creditor 100 percent of the
val ue of the i ndebtedness before the assignee could collect from
the guarantor--the sanme interpretation urged by States and Little
in this case. 1d. at 1383. The Matheson court reasoned that
such an interpretation would be unreasonable as it would nmake the
prom ssory note secured by the guaranty virtually unassi gnabl e:

In one and the sane paragraph, the | ender woul d have

both provided for assignability of the note and

inserted a condition that, as a practical matter, makes

assignability inpossible. For, if the Iender itself

needs a guaranty to nmake a | oan acceptabl e, then,

equal |y, any assignee of such | oan woul d need the

guaranty. G ven that no rational buyer would take the

assi gnnent wi thout the guaranty [and that this

interpretation would nean that the lender is unable to

sell the note at a discount] . . . [t]his would nmake

the note virtually unassignabl e, though the

assignability of the note with the guaranty is the

primary object of [this provision].
ld. The Matheson court also recognized that the guarantors
interpretati on was unreasonabl e because the paynent fromthe
assignee to the Creditor in that case for purchase of the note is
not an indebtedness owed to the assignor by the assignee within
the nmeani ng of the agreenent. 1d. As in Matheson, the term
"Q@uar ant eed | ndebt edness” in the Guaranty Agreenent refers to

anounts owed by the Debtor (S & L Mortgage) to the Lender

however, all indebtedness to the Creditor shall first
be paid in full, before the assignee of any debt
guaranteed shall receive any benefit of this contract
of guaranty.

804 F.2d at 1382-83.



(NCNB).®* WMatheson al so rejected as support for the guarantors
interpretation the argunent that the purpose of the provision is
to prevent transferees who pay |l ess than the face val ue of the
note but later collect the full amount (referred to as
"bottonfeeders" by States and Little) fromreceiving a wndfall:

Loans are assigned at a discounted val ue because the

risks of collection or a change in going interest rates

lower their value. |f the assignee collects the ful

anount eventually, it is not a windfall but

conpensation for the cost and risk undertaken.
ld. at 1384. The Matheson court determ ned that the disputed
provi sion established a priority for paynent when the | ender
transfers only a part of the guaranteed indebtedness. 1d. Under
this provision, the transferee may not collect fromthe
guarantors on its portion of the debt until the original |ender

has been paid in full by the debtor or the guarantors. 1d.; see

also FE.D.1.C v. Fort Wrth Aviation, 806 F.2d 575, 577 (5th Cr

1986) (holding that |anguage identical to Paragraph 11 "does not
require the assignee to pay face value as a prerequisite to suing

the guarantor"); Frost Nat'l Bank, 729 S.W2d at 320 (adopting,

at the urging of the guarantor, Mtheson's interpretation of the

di sput ed | anguage) .

3 The Quaranty Agreenent defines Guaranteed | ndebt edness as:

(i) all interest as provided for in any agreenent
between Debtor [S & L Mortgage] and Lender [NCNB], plus
all penalties, expenses, attorney's fees and ot her
collection costs, plus (ii) the principal anobunt [up to
a maxi mum of $297,500. 00] of all indebtedness or other
liability . . . which Debtor may now or at any tine
hereafter owe Lender.



Fol | om ng Mat heson, we hold that Paragraph 11 of the
Guaranty Agreenent inposes a requirenent that, before the FD C
as transferee, can collect fromStates and Little, the
guarantors, it nust first denonstrate that "all CGuaranteed
| ndebt edness due Lender" has been paid in full. Consistent with
this interpretation, the FDIC submtted in support of its summary
judgnent notion the affidavit of Wlliam D. Balta, an enpl oyee of
Nat i onsBank (fornmerly, NCNB), which attests that "there is no
i ndebt edness owed by States and Little Mdrtgage Conpany to
Nati onsBank." States and Little did not dispute this evidence.
Therefore, no genuine issue of material fact exists that the FD C
did not satisfy the condition precedent created by Paragraph 11
We also reject States's and Little's argunent that the district
court erred in granting summary judgnent before they had tine to
conduct di scovery concerning the anount of consideration that the
FDI C paid NCNB for the Note, because the purchase price of the
Note is irrelevant.* In rejecting States's and Little's
proffered interpretation of Paragraph 11, we al so hold that KS
Fi nancial G oup has standing to enforce the judgnent because the
Guaranty Agreenent does not inpose a requirenent that a
transferee have paid "100 cents on the dollar" for the Note

before it may collect on the Guaranty Agreenent.

4 Additionally, we note that this case was filed six nonths
before summary judgnent was granted, and the record reveals that,
during that tine, S & L Mortgage, States, and Little attenpted no
di scovery.



B. Was the FDI C the Ower of the Guaranty Agreenent

States's and Little's second argunent is that summary
j udgnent was i nproper because the FDIC failed to submt any
evidence that it was the owner or holder of the Guaranty
Agreenent. As States and Little concede, the FDIC presented
evidence that it was the hol der of the Note, including the
affidavit of Larry Powers, an enpl oyee of AMRESCO Managenent,
Inc., the FDIC s service conpany, which states that the FDI C has
possession of the Note, and a copy of the endorsenent from NCNB
to the FDIC on the reverse side of the Note. However, States and
Little argue, the FDIC did not submt simlar evidence show ng
that NCNB had endorsed the guaranty agreenent over to it, or that
the FDI C had actual possession of the original of the Guaranty
Agr eenent .

We conclude that the FDI C presented sufficient summary
j udgnent evidence to establish each elenent of its cause of
action. First, we recognize that a guaranty agreenent that is a
separate docunent fromthe prom ssory note which it secures is

not a negotiable instrunent; therefore, general contract |aw

applies. FE.DI1.C v. Nobles, 901 F.2d 477, 480 (5th GCr. 1990).
Par agraph 11 of the Guaranty Agreenent states that "this
agreenent shall inure to the benefit of Lender's successors and
transferees." Under this provision, the FDIC, the owner of the
principal debt, is entitled to recover under the Guaranty

Agr eenent because the FDIC is NCNB' s transferee.



To recover under the Guaranty Agreenent, the FDI C nust
establish that (1) States and Little signed the Guaranty
Agreenent; (2) the FDICis the owner or holder of the Note; and
(3) the Note is in default. See NCNB Texas Nat'l Bank v.

Johnson, 11 F.3d 1260, 1264 (5th Gr. 1994). States and Little
concede the execution and existence of the Guaranty Agreenent,
and that the Note is in default. The FDI C presented evi dence

whi ch denpbnstrated that it was the owner and hol der of the Note.

See First Gbraltar Bank v. Farley, 895 S.W2d 425, 428 (Tex.
App. --San Antonio 1995, wit denied)(holding that "testinony in
an affidavit that a particular person or entity ows a note is
sufficient to conclusively establish ownership even in the
absence of supporting docunentation if there is no controverting
summary judgnent evidence"). States and Little did not dispute
this evidence. Therefore, the district court did not err in
granting summary judgnent that the FDI C recover from States and

Little on the Note and the Guaranty Agreenent.

' V. CONCLUSI ON
The judgnent of the district court is AFFI RVED
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