IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20841

CTF CENTRAL CORPORATI ON,
Pl ai ntiff-Appellant,

| NTER- CONTI NENTAL HOTELS CORPORATI ON,
ET AL.,

Def endants - Appel |l ees

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 94- 1609)

Novenber 13, 1995
Before KING and JONES, Circuit Judges, and KAZEN, District
Judge. ”
PER CURI AM **
Plaintiff-Appellant CTF Central Corporation appeals the
final judgnment of the district court, entered Cctober 12, 1994,
di sm ssing the action on the grounds of forum non conveniens.

Because the district court failed to resolve explicitly conflicts

in the evidence, particularly the evidence that cuts strongly

United States District Judge for the Southern District
of Texas, sitting by designation.

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



agai nst the conclusions that it reached, we vacate the order of
the district court dismssing the case and remand for further

pr oceedi ngs.

| . BACKGROUND AND PROCEDURAL HI STORY

A The Conpl ai nt

CTF Central Corporation ("CTF") filed its conplaint in the
United States District Court for the Southern District of Texas
on May 11, 1994. The conpl aint describes the facts relevant to
this action as follows: 1In 1989, Gordon F. Viberg ("Viberg"),
the Director CGeneral and principal officer of Hotel es Presidente
S.A de C V. ("Hopresa"), approached CTF, an Chi o corporation
affiliated with Stouffer Hotels, about formng a joint venture to
manage four "Presidente" hotels owned and nanaged by Hopresa.
Those hotels, incorporated under the | aws of Mexico, were
| nnobiliaria Hotelera El Presidente Chapultepec, S.A de C V.,
| nnobi liaria Hotelera El Presidente San Jose Del Cabo, S. A de
C. V., Qperadora El Presidente Las Palmas, S.A de C V., and
| nversiones Turisticas Del Caribe, S.A de C V. (collectively,
the "Mexi can hotel corporations").

CTF contracted with Hopresa to create a corporate joint
venture under the nane Hoteles Presidente Stouffer, S.A de C V.
(the "joint venture"), to take over Hopresa's nanagenent
contracts with the Mexican hotel corporations. Initially, CTF
i nvested $500, 000, and owned a mnority interest in the joint

venture; Hopresa was the majority owner. Viberg becane the joint



venture's Director Ceneral and chief operating officer.

Once forned, the joint venture entered into severa
contracts. It entered into twd contracts with CIF -- a marketing
managenent and trademark |icense agreenent ("marketing
agreenent"),?! and an advertising and central reservation service
agreenent ("advertising agreenent").2? |n order to ensure that
CTF woul d receive a return on its investnent, the contracts were
for a mninmnumten-year term Because of the way that these
transactions were structured, CTF did not enter into any direct
contractual relationships with the Mexican hotel corporations.
Rather, it contracted solely with the joint venture, which in
turn entered i nto managenent contracts with the Mexican hotel
cor porations.

The principal purpose of the joint venture arrangenent, in

CTF's view, was to pronote the hotels owned by the Mexican hote

. The joint venture, CTF, and Stouffer Corporation were
parties to the marketing agreenent, which authorized the use of
the "Stouffer" trademark in the nanmes of the Mexican hotel
corporations in exchange for the paynent of licensing fees to
CTF. It also provided for pronotional services such as the
devel opnent of marketing strategies and representation of the
hotels at trade shows, as well as technical services such as
personnel training, quality control and hotel inprovenents. The
contract provided that CTF would receive a percentage of the
revenues of each hotel for this service.

2 The joint venture and CTF were parties to the
advertising agreenent, which provided that CTF woul d perform
certain pronotional services in the United States and Canada for
the Mexican hotel corporations. It also provided that CTF woul d
connect each of the four hotels into CTF' s conputer reservation
system thereby allowing for direct reservations, deposits,
registration and information. CIF s fee for its services under
the advertising agreenent was al so based on a percentage of the
revenues of each hotel.



corporations in the United States and to increase their United
States business, and, as a result, the contracts were
substantially related to and perforned in the United States.
Specifically, CTF alleges that the pronotional prograns were
devel oped and executed in the United States; the reservation
services were perforned in the United States; and the accounting
records were prepared and maintained in the United States.

In late 1990, the Mexican hotel corporations, along wwth two
ot her hotels operating under the "Stouffer” nanme in Mexico,
sought additional capital because of certain debts they had
incurred in connection with the hotels and to fund i nprovenents
to the hotels. To this end, in February 1991, Viberg, on behalf
of the Mexican hotel corporations, negotiated a twenty mllion
dollar investnent from CTF. CTF paid the noney to the joint
venture, and the joint venture then allocated it to the hotels,

i ncludi ng the four Mexican hotel corporations. As a result of
this investnent, CIF' s ownership in the joint venture increased
to fifty percent. 1In addition, CTF received equal representation
on the board of directors of the joint venture, thereby
effectively requiring the approval of both partners for any major
action by the joint venture. CTF also becane the "managi ng
partner” of the joint venture, with responsibility for its day-

t o-day operations and nmanagenent.

Soon thereafter, CIF s relationship wwth Viberg and the
Mexi can hotel corporations began to deteriorate. According to

CTF' s conpl aint, Viberg, Hopresa and the Mexican hotel



corporations devised a schene to termnate CTF' s rights and
deprive it of the value of its twenty mllion dollar investnent
by taking advantage of the fact that the managenent contracts for
t he Mexican hotel corporations were with the joint venture and
not directly with CTF. |If the Mexican hotel corporations

term nated the managenent contracts, CTF woul d have no direct
recourse for the breach of the contracts and no recourse

what soever under Mexican | aw because it |acked a contractual
relationship with the Mexi can hotel corporations. Only the joint
venture woul d have a cl aimagai nst the Mexican hotel

corporations, and to file suit would require the approval of the
board of directors of the joint venture. Because Hopresa
controlled half of the board of directors and al so owned the

Mexi can hotel corporations, CTF was |left with no ability to file
suit since it would require, in effect, convincing Hopresa to sue
itself.

In order to effectuate this schene, CTF alleged, the Mexican
hotel corporations, conspiring with Viberg, began to term nate
their managenent contracts with the joint venture. The
deterioration of the relationship escal ated when, in May 1993,
Stouffer Hotel Hol dings, Incorporated, and its affiliated
conpani es, including CTF, were sold to a group of private
investors. According to CITF, the acquisition did not affect the
Mexi can hotel corporations' rights and obligations to continue to
operate under the "Stouffer” nanme. The acquisition, CTF clains,

al so provided a world-wi de hotel affiliation with a broad



pronoti onal system and an international reservation network which
shoul d have been attractive to the Mexican hotel corporations,
the joint venture, and Viberg. The Mexican hotel corporations,
however, continued to term nate their managenent contracts with
the joint venture, allegedly in order to avoid repaynent of CTF' s
twenty mllion dollar investnent.

CTF further contended that, in June 1993, Viberg called a
nmeeting of the board of directors of the joint venture, but
invited only the "Hopresa" directors. These directors allegedly
conspired to termnate, and purportedly did termnate, the
mar keti ng agreenent and the advertising agreenent between CTF and
the joint venture. CTF, although not being paid for its
services, continued to performits marketing and adverti sing
functions, forwarding its reservations to the Mexican hotels via
conputer. In July, Viberg and the Mexican hotel corporations
formed Presidente Hotels Corporation ("PHC'), a Texas corporation
havi ng a busi ness address in Houston, Texas, with Viberg as its
sole director, allegedly for the purpose of providing the
mar keti ng and advertising functions fornerly performed by CTF
under the marketing and advertising agreenents with the joint
venture. | n Decenber 1993, CTF's conputer reservation line to
the Mexican hotels was cut off. Although it is unclear when, at
sone point Viberg and the Mexican hotel corporations also sought
to hold an "extraordi nary" sharehol ders' neeting to dissolve the
j oint venture.

Vi berg, PHC and the Mexican hotel corporations then entered



into negotiations with several international hotel chains
(including Inter-Continental Hotel Corporation ("Inter-
Continental")). In Novenber 1993, when CTF | earned of these
negotiations, it sent a letter to Inter-Continental, anong
others, explaining that it had valid and pre-existing contracts
with the Mexican hotels that would prevent themfromentering
into an agreenent with Inter-Continental. CTF specifically
notified Inter-Continental that it had a non-conpete agreenent
t hat precluded the Mexican hotels from associating with any
United States or international hotel chain for five years from
the date of term nation of the marketing and adverti sing
agreenents with CTF. Nonethel ess, Inter-Continental announced in
April 1994 that it had entered into agreenents with the Mexican
hotel corporations for the use of Inter-Continental's nanme and
reservation service.

In late 1993 and early 1994, CTF filed two actions in
Mexi co. The first was filed by an affiliate of CTF against the
joint venture's board of directors to enjoin the holding of the
shar ehol ders neeting designed to dissolve the joint venture. The
Mexi can court dism ssed that action because the Mexican attorneys
who filed the suit did not have a proper "power of attorney."
The second suit was filed in March 1994 by CTF agai nst Hopresa,
the joint venture, Viberg (the managing director of the joint
venture), and the nenbers of the board of directors of the joint
venture who voted to termnate the marketing and adverti sing

agreenents. The purpose of the second suit was to enforce the



mar keti ng and advertising agreenents. The second suit, which did
not nanme as defendants the Mexican hotel corporations or any
individuals or entities nanmed as defendants in the present action
ot her than Vi berg, was dism ssed on the ground that the joint
venture agreenent required CTF to submt its dispute with the
joint venture to arbitration. That case is apparently still on
appeal in Mexico.

On May 11, 1994, CTF brought suit in the United States
District Court for the Southern District of Texas against Inter-
Continental, PHC, Viberg, and the Mexican hotel corporations,
alleging six counts: (1) tortious interference with contract and
prospective advantage; (2) conspiracy to interfere tortiously
W th contracts and prospective advantage; (3) fraudul ent transfer
of assets; (4) conversion; (5) noney had and received (unjust
enrichnment); and (6) civil conspiracy to defraud and convert.

B. Responsi ve pl eadi ngs and the present notion to dismss

On June 1, 1994, PHC answered the conplaint, admtting that
it is a Texas corporation residing in the judicial district in
whi ch the case was filed wth a business address in Houston, and
al so admtting that Viberg is the sole director of PHC but
ot herwi se denying liability in the case. On June 17, 1994,
Inter-Continental filed a notion to dism ss the case on the basis
of forum non conveniens, or, in the alternative, stay the action
pending the resolution of the lawsuits filed by CTF in Mxico,
or, inthe alternative, to dismss the action pursuant to Rule

12(c) of the Federal Rules of Civil Procedure for judgnent on



pl eadings for failure to state a cl ai magainst |Inter-Continental.
Wth this nmotion to dismss, Inter-Continental submtted severa
vol um nous docunents, including what appear to be contracts
related to the case at bar. O the contracts that were submtted
by Inter-Continental, about half are witten in English, wth the
other half witten in Spanish. Inter-Continental also submtted
an affidavit of the corporation's president, stating that all of
its negotiations with Hopresa relevant to the instant |awsuit
took place in Mexico CGty, Mam or New York Cty, and that none
of the negotiations took place in Texas. Finally, Inter-
Continental submtted two affidavits of attorneys licensed in
Mexi co, both in English and Spanish, which primarily address the
procedural aspects of Mexican courts, contending that Mexican
courts are "adequate," but do not describe in any detail the
substantive law of Mexico as it would apply in the present
action. To the extent that the affiants addressed the substance
of Mexican law, the affidavits say nothing beyond the general
statenent that renedies are avail able in breach of contract
| awsuits, and specifically cite no provision of Mexican |aw

On July 22, 1994, PHC submtted its notion to dismss on the
basis of forum non conveniens, arguing primarily that the
controversy was nore closely related to Mexico than it was to
Texas. In aletter dated July 22, 1994, counsel for Viberg and
the four Mexican hotel corporations stated that it woul d accept
the court's ruling on the other defendants' notions to dism ss on

f orum non conveni ens grounds.



On August 3, 1994, CTF filed its opposition to Inter-
Continental's and PHC s notions to dismss. |n support of its

nmotion, CTF submtted, inter alia, copies of several contracts

relevant to the lawsuit, all of which were witten in English,
including the joint venture agreenent, the marketing agreenent,
the advertising agreenent and the anendnent to the joint venture
agreenent. CTF also submtted a declaration by the dean of the

| eadi ng | aw school in Mexico, who had practiced | aw in Mexico
since 1961. This declaration explained and cited | egal authority

for, inter alia, the following: (1) CTF would not have a cause of

action agai nst the Mexican hotel corporations, PHC, Inter-
Continental or Viberg to the extent that it |lacks a direct
contractual relationship with those parties; (2) rights of third-
party beneficiaries to contracts are not recogni zed in Mexico as
they are in the United States; (3) Mexican | aw does not contain a
concept equivalent to "piercing the corporate veil;" (4) Mexican
| aw does not recogni ze a cause of action for tortious
interference with contractual relations; (5) Mexican | aw does not
all ow recovery for consequential or punitive damages; and (6)
Mexi can courts will apply United States lawonly if it does not
conflict with the public policy of Mexico. CITF also submtted a
declaration by its corporate vice president and secretary,
stating that nmany of the negotiations that led to CTF' s
investnment in the joint venture took place in the United States
(as opposed to Mexico), that Viberg travelled frequently to the

United States to neet with him that the records regarding CTF' s

10



investnment in the joint venture are maintained in the United
States, and that, for the purposes of trial in the case at bar,
CTF intended to call witnesses who live in the United States and
speak English and introduce docunentary evidence found in the
United States and witten in English.

On August 15, 1994, Inter-Continental submtted its reply
brief in support of the notion to dismss, and on August 19,
1994, PHC filed its reply brief in support of the notion to
di sm ss.

On Septenber 2, 1994, counsel for CTF, Inter-Continental and
PHC® submitted their joint report of the neeting and joint
di scovery/ case managenent plan pursuant to Rule 26 of the Federa
Rules of Civil Procedure.* In this statenent, the parties

stated, inter alia, that the initial disclosure statenments

pursuant to Rule 26(a) of the Federal Rules of G vil Procedure
were to be submtted within ten days of the forthcom ng Septenber
22, 1994 scheduling conference before the district court, that
they had not yet commenced formal discovery, and that discovery,
when comrenced, would require approxi mately twelve nonths to

conplete. The parties also |isted possible areas of discovery in

3 The remaining five nanmed defendants in the case --
Vi berg and the four Mexican hotel corporations -- reserved their
right to contest service; they did not participate in the joint
schedul i ng neeting of the parties and also did not answer or
ot herwi se respond to the conpl aint.

4 Rule 26(f) of the Federal Rules of G vil Procedure
provides that, at |east fourteen days before a scheduling
conference is held, all of the parties shall neet to discuss the
nature of their clains and/or defenses as well as to create a
proposed plan for discovery.

11



the case, including information regarding Viberg, the corporate
structure of the various parties, the events surrounding CTF s
investnments in the joint venture and the subsequent term nation
of the advertising and managenent contracts, and Inter-
Continental's involvenent with Viberg and his corporations.® The
parties estimated the length of trial to be fromsix to eight
weeks.

On Septenber 12, 1994, counsel for CTF, Inter-Continental
and PHC appeared before the district court for a scheduling
conference. At that conference, the court acknow edged the
pendi ng notions to dismss, but did not allow argunent on the

nmotions, instead deciding to take them under consideration on the

5 The parties identified the follow ng topics as
potential areas of discovery: (a) information concerning the
investnments in the joint venture and the Mexican hotel
corporations; (b) neetings and communi cati ons concerning the
i nvestnment and rel ationship anong the parties and others; (c) the
nature of the various contracts entered into with respect to the
Presidente hotels; (d) the contractual obligations of the parties
to the contracts entered into with respect to the nmanagenent and
operation of the Presidente hotels; (e) the performance under
certain contracts concerning the managenent and operation of the
Presidente hotels; (f) the acquisition from Nestle Corporation of
the Stouffer hotel business; (g) Viberg's role in the corporate
structure and managenent of the Mexican hotel corporations and
PHC, including Viberg's role in establishing PHC s incorporation;
(h) Viberg's involvenent in connection with the investnent in the
joint venture and the corporations in the ownership chain of the
Mexi can hotel corporations; (i) the events culmnating in the
termnation of the contracts regardi ng the managenent and
operation of the Presidente hotels; (j) information concerning
t he background and purpose for creating PHC, (k) the invol venent
and relationship of PHC and Inter-Continental with the Mexican
hotel corporations; (lI) the corporate structures of the parties;
and (m) the location, quality and nunber of hotels owned or
operated under the "Renai ssance" and "Stouffer" nanmes in Mexico
and Central Anerica at the tine of the acquisition from Nestle
cor porati on.

12



briefs.

On Septenber 22, 1994, CIF, Inter-Continental and PHC fil ed
their initial disclosure statenents pursuant to Rule 26(a)(1l) of
the Federal Rules of Civil Procedure.® In CTF' s statenent, of
the known addresses of the fifty-one individuals "likely to have
di scoverable information relevant to disputed facts alleged with

particularity in the pleadings," thirty-two were in the United
States, eighteen were in Mexico, and one was in England. O the
fifteen addresses listed by Inter-Continental, five were in the
United States, three were in Hong Kong, and seven were at a
single address in Mexico. O the seven addresses listed on PHC s
statenment, three were | ocated in Mexico.

On Septenber 26, 1994, CTF submtted a notion for |eave to
suppl enent the record, in order to file two letters with the
court that refute PHC and Inter-Continental's contention that the

majority of docunents are in Spanish and that the majority of the

W t nesses speak only Spanish. These two docunents, consisting of

6 Rule 26(a)(1) of the Federal Rules of G vil Procedure
provi des:

(a) Required Disclosures; Methods to Di scover
Addi tional WMatter.

(1) Initial D sclosures. Except to the extent

ot herwi se stipulated or directed by order or | ocal
rule, a party shall, w thout awaiting a discovery
request, provide to other parties:

(A) the nane and, if known, the address and
t el ephone nunber of each individual likely to
have di scoverable information relevant to

di sputed facts alleged with particularity in
the pl eadings, identifying the subjects of

t he information.

13



a letter froma T. Stauffer of CTF to G Viberg dated June 30
1993 and a letter from A Acado Mdreno of the joint venture to J.
Hakes of Stouffer dated May 11, 1989, stated that the contracts
fromwhich CTF' s tort clains arose were negotiated in English and
that the English versions of the contracts were to take
precedence over the Spanish versions if there were di screpancies.
The letters also stated that all business neetings pursuant to
the joint venture between the parties were to be conducted in
English and that all of the docunents witten concerning the
joint venture were to be witten in English.

C. The district court's decision

In a brief opinion entered on Cctober 12, 1994, the district
court granted Inter-Continental's notion, and dism ssed the case
wWth prejudice to refiling in the United States. First, the
court concluded that Mexico would be an avail abl e and adequat e
forum reasoning that it would condition the dismssal of the
case on the defendants' waiver of jurisdictional defenses in
Mexi co. The court stated that Mexico was an adequate forum
because CTF had al ready brought suit there and because the
avai l abl e renedi es were not so "clearly inadequate or
unsati sfactory" as to anmount to no renedy at all.

After finding that a Mexican forum woul d be both avail able
and adequate, the court concluded that a Mexican forumwould al so
be nore convenient for all of the parties, based on a "bal anci ng"
of the "private and public interests.” Specifically, the

district court cited the follow ng reasons in ruling that the

14



interests favored a Mexican forum (a) the defendant hotel
corporations and Viberg all reside in Mexico and are therefore
closer to a Mexican forumthan an Anerican forum (b) "many

i nportant w tnesses" who are non-parties reside in Mexico and
woul d therefore not be subject to service of process in this
court and "woul d probably require an interpreter to testify;" (c)
the transportation of foreign w tnesses would add significant
costs to this litigation; (d) even though Inter-Continental and
CTF are located in the United States, "the primary defendants are
Mexi can Corporations," and, consequently, it would be | ess
onerous for CTF to enforce a judgnent in Mexico than in the
United States; (e) "the bulk of the evidence is |ocated in Mexico
and is witten in Spanish" and, thus, "[a] Mexican forum would
avoi d any probl ens associated wth access to and the
interpretation of evidence;" and, finally, (f) because the

def endants contended that the CTF' s contracts were term nated
because "CTF's hotels are perceived in Mexico as |lower quality

and | ess desirable than the Stouffer hotels,” a Mexican forum
woul d be nore convenient than a Texas forum should view ng the
hotel s' prem ses be necessary. The court did not discuss the
consi derabl e evidence in the record that cuts agai nst several of
t hese concl usions or otherw se indicate how it reached these

concl usi ons.

Upon CTF's tinely notice of appeal, we vacate and renand.

I11. STANDARD OF REVI EW

15



The decision to grant or deny a notion to dismss for forum
non conveniens lies within the sound discretion of the district

court. In re Air Crash Disaster Near New Ol eans, 821 F.2d 1147,

1165 (5th Gr. 1987) (en banc), vacated on other grounds sub nom

Pan Am Wrld Airways, Inc. v. Lopez, 490 U. S. 1032 (nem),

opinion reinstated on other grounds, 883 F.2d 17 (5th G r. 1989)

(en banc). Wiile the question is a discretionary one, however,

it is not without strict analytical guidelines. |d.

In Inre Alr Crash Near New Ol eans, 821 F.2d 1147 (5th Cr.
1987), sitting en banc and relying on the sem nal Suprene Court

decisions in GQulf Gl Corp. v. Glbert, 330 U S 501 (1947) and

Koster v. American Lunbernmens Mut. Casualty Co., 330 U. S. 518

(1947), we set forth the ground rules for the district court to
follow in deciding whether a case should be dism ssed on the
grounds of forum non conveniens. As the first step in the two-
stage analysis, the court nust find that there is an adequate
alternative forumin which to try the case. Air Crash, 821 F.2d

at 1165. In order to be considered "adequate," the alternative
forum nust be both available -- neaning that "the entire case and
all parties can cone within the jurisdiction of that forunm' --
and adequate -- neaning that "the parties wll not be deprived of
all renedies or treated unfairly ... even though they may not
enjoy the sane benefits as they m ght receive in an Anerican
court." |d.

Second, if the district court finds that the alternative

forumis both avail able and adequate, it nust next consider the

16



private and public interest factors affected by its decision to
assune or reject jurisdiction over the matter. 1d. The private
factors, as described by the Suprene Court in Gulf G, include:

the relative ease of access to sources of proof;
availability of conpul sory process for attendance of
unwi | I'ing, and the costs of obtaining attendance of
willing, wtnesses; probability of view of premses, if
vi ew woul d be appropriate to the action; and all other
practical problens that nake trial of a case easy,
expedi ti ous and i nexpensive. There may al so be
gquestions as to the enforc[ea]bility of a judgnent if
one i s obtai ned.

330 U.S. at 508. Courts are instructed to view these private
interest factors with an eye to ascertain whether a plaintiff has

chosen a particular venue in which to file suit nerely in order

to "vex," "harass," or "oppress" the defendant, but, unless the
bal ance of private interest factors weighs "strongly in favor of
the defendant, the plaintiff's choice of forumshould rarely be
di sturbed.” 1d.

If the court determnes that the private interests do not
weigh in favor of the dismssal, it then nust consider the
interest of the public in maintaining jurisdiction. These
factors include:

the admnistrative difficulties flowng from court

congestion; the local interest in having |ocalized

controversies resolved at hone; the interest in having

the trial of a diversity case in a forumthat is

famliar with the law that nmust govern the action; the

avoi dance of unnecessary problens in conflicts of |aw,

or in application of foreign |law, and the unfairness of

burdening citizens in an unrelated forumwth jury

duty.

Air Crash, 821 F.2d at 1162-63 (citing Gulf G 1, 330 U.S. at 508-

09).
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In balancing all of the factors set out above, no one factor
alone is to be given dispositive weight, and all factors nust be
viewed with an eye towards the policy that "the plaintiff's
initial choice [of forum is usually to be respected.” AT
Crash, 821 F.2d at 1163.

We have al so enphasi zed that, in order for us to review a
district court's decision to grant or deny a notion to dism ss on
t he grounds of forum non conveniens, the court nust set out its
findi ngs and concl usi ons supporting such decision in sufficient
detail. 1d. at 1166. Although these findings and concl usi ons
may either be made in witing or clearly stated on the record in
open court, they nust be conplete, detailed, and explicit. "If
we are not supplied with either a witten or oral explanation of
the court's decision we will not be reluctant to vacate the | ower
court's judgnent and remand because we do not performa de novo

resol ution of forum non conveniens issues.” |d. at 1166 n. 32.

V. DI SCUSSI ON
CTF argues on appeal that, by concluding that Mexico was an
adequate alternative forum by failing to afford sufficient
deference to CTF's status as a United States resident attenpting
to bring suit in United States courts, and by accepting at face
val ue the defendants' conclusory assertions of jurisdictional
facts while rejecting CTF' s factual assertions in assessing the

private interest factors, the district court commtted reversible

18



error. W conclude that because the district court failed
explicitly to resolve conflicts in the evidence, particularly the
evi dence that cuts against its conclusions, we are conpelled to
vacate the district court's decision dismssing the case, and

remand for further proceedings.

A Adequacy of the Alternative Forum

CTF argues that the district court conmtted reversible
error by concluding that Mexico was an adequate alternative forum
in which to bring this action. In its short opinion, the
district court stated that it found Mexico to be an adequate
forum because "the available renmedies in Mexican courts are not
so clearly inadequate or unsatisfactory' as to anount to no
remedy at all." The court characterized CTF s argunent that the
Mexi can forum was i nadequate as that "sonme of its clains would be
“limted if this lawsuit were tried under Mexican law." Calling
this argument "m splaced,"” the court instructed that "[t] he
plaintiff may not defend a notion to dism ss on the ground of
forum non conveniens nerely by show ng that the substantive | aw
that would be applied in the alternative forumis |ess favorable
to the plaintiff than the chosen forum"”

As our description of the contents of the record makes
clear, the record contains considerable evidence that does not
support the district court's conclusion that Mexico is an
adequate alternative forum Although the district court did

ensure that the defendants stipulated to service of process in
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Mexi co, the fact that the defendants can be served al one does not
resol ve the question of whether the defendants net their burden
of showi ng that "the entire case and all parties can cone within
the jurisdiction of that [foreign] forum" Ar Crash, 821 F. 2d
1165. On the contrary, the record reflects significant questions
whet her any of the causes of action alleged by CTF is cogni zabl e
under Mexican |law, since the defendants concede that many of the
extra-contractual renedi es sought here are not available in
Mexico. In fact, CTF does not claimthat its renedies will be
“"l'imted" in Mexico; rather, it clains that no cause of action is
avail abl e to sue six out of the seven named defendants in this
action in a Mexican court.

The district court cited Kempe v. Ocean Drill & Exploration

Co., 876 F.2d 1138, 1142 (5th Cr. 1989), in its determ nation
that the Mexican forumwas adequate. In that case, we held that
the nere fact that one out of several causes of action could not
be brought in a foreign forumdid not render that forum

i nadequate. However, in this case, it may be that both the
causes of action that CTF can bring and the individuals against
whom CTF can state a claimare considerably nore limted in

Mexi co. Thus, it appears that Kenpe may not apply.

Furthernore, the record does not at this juncture appear to
us to support the district court's conclusion that CTF' s filing
of lawsuits in Mexico against Viberg indicates by itself that
Mexi co is an adequate forum CTF's former lawsuit in Mexico was

apparently limted to one breach of contract claim and no such
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breach claimis included in the present action. All of the
parties submtted conflicting affidavits addressing issues of
Mexican law -- in particular, whether any causes of action based
on extra-contractual clains are available -- and these questions
were not resol ved.

We conclude that we are |left with no option other than to
remand the case for further proceedings in order to determ ne,
under the standards set out in Air Crash, discussed above,
whet her the "entire case" can be brought against all of the

defendants in a Mexican court and pursuant to Mexican | aw.

B. Bal anci ng of the Private Interest Factors

After having concluded that the Mexico forum was both
avai | abl e and adequate, the district court listed the private
interests at stake, concluding that, primarily because the "bul k"
of the evidence and witnesses, as well as the "primary
def endants" are in Mexico, the private interest factors favor
trial in Mexico. Because the district court failed to explain
how it reached these conclusions, we cannot affirmits decision
to dism ss the case.

For exanple, the record contains conflicting evidence
regarding Viberg's residence. Although PHC and I nter-Continental
insist that he is located in Mexico, CTF provided docunentary
evi dence of a business address of his, as well as of PHC, in
Houston, Texas. It is also undisputed that Inter-Continental is

located in the United States. Thus, it is not clear that all the
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defendants in fact are located in Mexico. Even if sone
defendants are located in Mexico, noreover, it is disputed that a
Houst on forum woul d be | ess convenient for themthan would a
Mexi can forum

Further, it is unclear how the district court reached its
conclusion that the "inportant” w tnesses are the w tnesses who
are found in Mexico and speak Spanish, rather than those
W t nesses who are located in the United States and speak Engli sh.
CTF insists that the bulk of its witnesses are |located in the
United States, and evidence in the record reveals that a greater
nunber of the witnesses on the mandatory initial discovery
di sclosure lists reside in the United States than reside in
Mexi co. Nonetheless, the district court reached the concl usion
that "many inportant w tnesses" who are non-parties reside in
Mexi co and woul d therefore not be subject to service of process
inthis court and "woul d probably require an interpreter to
testify." The court did not explain howit reached its
concl usi ons regardi ng which wi tnesses were the nost "inportant”
and whi ch defendants were "primary." And, since it al so appears
that at |least half of the contractual docunents submtted by the
parties to the courts as exhibits are witten in English, and, in
fact, CTF submtted no docunentary evi dence what soever that was
witten in Spanish, it is not clear how the court concl uded that
this was primarily a Spanish or Mexican transaction. Finally,
the district court's statenent that the jury may need to view

CTF's hotels in Mexico is not supported in the record, as there
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is no evidence that CTF possesses any hotels in Mexico. All of
these anbiguities need to be addressed and resol ved on remand to
the district court.

Thus, the case nust be remanded to the district court in
order to allow the court to nmake findings of fact regarding the
private interest factors.’” The district court is rem nded that,
wWth regard to disputed issues of fact in a notion to dism ss for
forum non conveni ens, the noving party retains the burden of

proof regarding all issues.® Canejo v. Ccean Drilling &

Expl oration, 838 F.2d 1374, 1379 (5th Cr. 1988); Ar Crash, 821

F.2d at 1164; see also Lacey v. Cessna Aircraft Co., 862 F.2d 38,

44 (3d Gir. 1988).

! Because we find that the record is too inconplete
either to affirmor to reverse the district court's concl usion
based on the private interest factors, we need not discuss the
district court's conclusions regarding the public interest
factors.

8 We agree with CTF that the district court appeared to
incorrectly place the burden of persuasion on CTF rather than on
t he defendant-appell ees. For exanple, the court paid great
tribute to the defendants' theory of the case -- nanely, that the
Mexi can hotel corporations cancelled their contracts wth CTF
because it viewed CTF' s having been acquired as a breach of the

contracts -- to the detrinent of CTF's theory of the case -- that
t he defendants conspired with each other to deprive CTF of its 20
mllion dollar investnent. As discussed supra, in Air Crash, we

enphasi zed that the defendant bears the burden of persuasion on
every elenent of the forum non conveni ens decision. Accordingly,
the court nmust, in keeping a toll of the nunber of w tnesses and
ot her evidence to be presented at trial, take caution not to
overenphasi ze the defendant's ability to defend itself in the
action to the neglect of protecting the plaintiff's ability to
bring the action altogether. 1In this regard, the district court
must, at the very mninum make factual findings regarding the
actual inportance of the proposed w tnesses.
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C. Deference to the Plaintiff's Forum Choice

Finally, but perhaps nost inportant of all, CTF argues that
the district court failed to afford proper deference to CITF' s
choice of forumin the United States. W agree. It is troubling
that the district court's opinion fails to contain even a
suggestion of a "nod" in the direction of the inportance of CTF' s
status as a United States citizen seeking to enforce its rights
under United States law. Although a district court need not
specifically set out the degree of deference it accorded a
plaintiff's choice of forum there nust be at |east an indication
in the opinion that the appropriate wei ght was accorded the
plaintiff's choice of forum

This requisite deference is significant because there is a
"strong presunption in favor of the plaintiff's choice of forum™
which is particularly strong where, as here, the plaintiff is a

United States citizen. Pi per Aircraft Co. v. Reyno, 454 U. S

235, 255 (1981). Furthernore, there is strong evidence that
three of the seven defendants are either United States citizens
or else are located within the United States, suggesting that
suit in the United States may not be overly burdensone for those

defendants. Finally, and significantly, there is no evidence in

the record that CTF chose to bring suit in order to "vex,
"harass," or "oppress" the defendants. Ar Crash, 821 F.2d at
1165.

Upon remand, the district court nust be sure to supply us

w th guidance as to how it bal ances these concerns inits
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determ nati on of whether the case should be disn ssed on the

basi s of forum non conveni ens.

1. CONCLUSI ON

Al t hough the district court set out the correct analytical
framework in its determ nation of whether to grant PHC s and
Inter-Continental's notions to dism ss on the basis of forum non
conveniens, it failed to cone to grips wth the significant
conflicts in the record and to explain howit resolved those
conflicts. In this it erred, and it has provided us with an
i nadequate record for appellate review of its ultimte decision
to dismss the case.® W intinmate no view whatsoever on the
merits of the notions to dismss.

Accordi ngly, we VACATE the district court's order dism ssing
this action with prejudice, and REMAND to the district court for

further proceedings consistent wth this opinion.

o Because we vacate and remand on the grounds di scussed
above, and because Inter-Continental's and PHC s argunents for
confirmance on the basis of CITF' s failure to state a claimwere
not considered by the district court, we need not consider Inter-
Continental's argunents for affirmance on alternative grounds.
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