UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-20837
Summary Cal endar

ROBERT EVANS, ROBERT EVANS TOURS, | NC.
I ndi vidual ly and d/ b/a EVANTOURS and SKI - VIEEST,

Pl aintiffs-Appellants,
VERSUS
UNI TED AIR LINES, INC., ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 87 3249)

July 5, 1995
Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM !

Robert Evans was a whol esal e ti cketi ng agent who packaged and
mar ket ed ski vacations to Col orado, including air fare, |odging,
and lift tickets. Evans relied on United Air Lines to sell him
bulk air fares at a discount. During a price war in the 1985-86
ski season, United |lowered its retail ("published") fares to
conpete with Continental Air Lines, but did not reduce the fares it

of fered Evans belowits reduced published fares. Evans sued United

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



A r Li nes al | egi ng prom ssory est oppel f raudul ent
m srepresentation, negligent msrepresentation, and tortious
interference with contract. From an adverse summary judgnent in
favor of United, Evans appeals. W affirm

Reliance is an elenent of three of Evan's clains: promssory
est oppel f raudul ent m srepresentation, and negl i gent

m srepresentation. See Wieeler v. Wiite, 398 S.W2d 93, 97 (Tex.

1965) ("foreseeable, definite and substantial reliance" as an

el ement of prom ssory estoppel); Traco, Inc. v. Arrow dass Co.,
Inc., 814 S. W2d 186, 190 (Tex. App.))San Antonio 1991, wit
deni ed) (reasonable or justifiable reliance required for estoppel);

Holnes v. P.K. Pipe & Tubing, Inc., 856 S.W2d 530, 541 (Tex.

App. ))Houston [1st Dist.] 1993, no wit) (reliance as an el enent of
fraud); Estate of lee v. Rng, 734 S W2d 123, 126 (Tex.

App. ))Houston [1st Dist.] 1987, no wit) (proof of reliance upon a

m srepresentation as an essential elenent of fraud); Federal Land

Bank Ass'n v. Sl oane, 825 S. W 2d 439, 442 (Tex. 1991) (justifiable

reliance as an elenent of negligent msrepresentation). Each of
these three of Evans' clains fails for | ack of an issue of materi al
fact as to his justifiable reliance on United s statenents.

Uni ted prom sed Evans that it woul d provi de conpetitive fares
and "take care of hinmt' and told himto "trust us." I n the cont ext
of his past relationship wth United, Evans relied on these
prom ses to nean that United would offer him bulk air fares at
rates lower than its published fares. Neither the prom ses al one

nor the prom ses in context of the relationship between the parties



justify Evans' reliance on United to offer himfares belowits own
publ i shed fares.

Regardi ng the history of the rel ati onshi p between the parti es,
t he undi sputed evidence established that during the previous ski
season, Evans and United never entered a whol esale contract, but
Uni ted had on request provided bl ocks of seats for agreed prices.
Upon |l owering its published fares United of fered Evans either | ower
fares or a reduced m ninumseat requirenent. During the price war
of the next ski season, when United matched the fares of
conpetitors without offering Evans lower fares, it did in fact
reduce his mninumseat requirenent as it had done before. Inthis
context Evans could not justifiably expect United to al so | ower the
fare it offered him The | ack of evidence of justifiable reliance
is ground for summary dism ssal of Evans' clains of prom ssory
est oppel , f raudul ent m srepresentati on, and negl i gent
m srepresentation.

Alternative grounds for dismssal of these clains exists.
Prom ssory estoppel is not available if there exists a legally

valid contract between the parties. Barker v. Brown, 772 S.W2d

507, 510 (Tex. App.))Beaunont 1989, no wit). As we recognized in
an earlier appeal, the contract that Evans ultimtely signed was

valid. Evans v. United Air Lines, 986 F.2d 942, 944, 946 (5th Cr

1993) (affirmng district court's finding that there was no duress

sufficient to undo otherwi se valid contract). When based on a
prom se  of future perfornmance, a claim of f raudul ent
m srepresentation requires proof that the defendant |acked



intention to perform at the tine the prom se was nuade. See

Crenshaw v. General Dynamics Corp. 940 F.2d 125, 128 (5th Gr.

1991); Evans, 986 F.2d at 946. To prevail in a claimfor negligent
m srepresentation, a plaintiff nust show m srepresentati on of an

existing fact. Airborne Freight Corp. v. CR lLee Enters., Inc.,

847 S.W2d 289, 298 (Tex App.))El Paso 1992, wit denied). Thus
bot h fraudul ent and negligent m srepresentation require nore than
mere proof that promsed future conduct was ultimately not
per f or med. Id. (promse of future conduct insufficient for
negligent msrepresentation) (citing Sl oane, 825 S.W2d at 442);
id. at 294 (failure to performpromsed act insufficient to prove
fraudul ent m srepresentation). Evans has shown no genui ne i ssue of
fact regarding these elenents of the m srepresentation cl ai ns.
The el enents of Evans' final claim tortious interference with
contract, are (1) a wllful and intentional act of interference,
(2) with a contract (3) proximtely causing (4) actual |oss or

damages. Victoria Bank & Trust Co. v. Brady, 811 S.W2d 931, 939

(Tex. 1991). Interference with a contract is tortious only if

i ntentional . Sout hwestern Bell Tele. Co. v. John Carlo Texas

Inc., 843 S.W2d 470, 472 (Tex. 1992). There is no evidence to
suggest that United |lowered its published fares wth the intention
of 1 nducing Evans' custoners to cancel their ski packages, or that
United was substantially certain that such cancellations woul d

occur. Cf. Southwestern Bell, 843 S.W2d at 472 (a finding that

defendant's actions were intentional is insufficient wthout a

finding that defendant desired to interfere with contract or



believed that interference was substantially certaintoresult from
its actions). Evans has therefore failed to raise a fact issue
regarding willful or intentional interference as is necessary to
support a claimof tortious interference with contract.

The summary judgnent dismssing these clains is

AFF| RMED.



