UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20835
Summary Cal endar

M CHAEL ANDERSON G LBERT,
Peti ti oner- Appel | ant,
vVer sus
PH LI P M SPEARS, ETC., ET AL.

Respondent s- Appel | ees.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA H 93-3357)

(June 6, 1995)

Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
GARWOOD, Circuit Judge:”

Petitioner Mchael Anderson G lbert (Glbert) brought a
petition for relief under 28 US C. 8§ 2241, claimng that the
Par ol e Conm ssion (the Comm ssion) commtted constitutional error

in refusing to consider parole until Glbert had served al npost

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



twce as long as his presunptive parole date under the parole
gui delines. He appeals an order of the district court granting the
Comm ssion's notion for summary judgnent. W affirm
Facts and Proceedi ngs Bel ow

In 1990, G lbert pleaded guilty to willful inconme tax evasion
and conspi racy to possess wth i nt ent to distribute
met hanphet am ne, offense commtted prior to the effective date of
the sentencing guidelines. He is currently serving a fifteen-year
sentence on those charges at the Federal Corrections Institute in
Three Rivers, Texas. In Glbert's initial parole hearing on
Decenber 10, 1991, the panel determned that G lbert's offense
behavi or warranted a rating of "Category Six" because he had been
involved in mnufacturing in excess of 200,000 doses of
met hanphetam ne and that Glbert's salient factor score was 6.
Based on these cal cul ations, Glbert's presunptive parol e range was
52-64 nonths' inprisonnent. Nevert hel ess, the panel determ ned
that G| bert should serve 120 nonths of his sentence based on a
nunber of aggravating factors: that G lbert was continuously
i nvol ved over a ten-year period as a nmajor organizer/recruiter in
a large-scale drug conspiracy; that ten to fifteen "cooks" were
knowmn to have been acconplished during the duration of the
conspiracy; and that, during the execution in 1984 of a search
warrant, enough precursor chem cals had been seized to produce 175
times the lower threshold of offense severity category six (387
pounds), which suggested an extrenely |arge-scal e drug operation.

G | bert appeal ed the panel's decision to the National Appeals



Board (the Board). The Board rejected Glbert's version of the
of fense in favor of that set forth in his presentence report (PSR
Inits notice of decision, dated July 8, 1992, the Board found that
there was sufficient information to show that Gl bert was invol ved
inthe conspiracy for ten years. It indicated, however, that, even
if Glbert was only involved in the conspiracy from 1978 to 1986
as stated in the PSR, that was still a significant period of tine
and could have been appropriately considered as an aggravating
factor.?

Glbert filed a petition for wit of habeas corpus on Cctober
22, 1993. He clained that, in assessing his parole eligibility,
the Parol e Conm ssion had failed to followits own regul ati ons and
that its denial of his parole was arbitrary and capri ci ous, thereby
violating his due process |liberty interest in parole. He further
all eged that the Conm ssion inpermssibly double counted conduct
used to assess his offense severity category to support the
decision to depart from the parole guidelines. The Conm ssi on
moved for sunmmary judgnent. The district court granted the notion
and entered a final judgnent on August 8, 1994. Glbert tinely
appealed to this Court.

Di scussi on
Due Process C ai s

Before the district court, and now on appeal, G| bert argues

'n addition, the Board noted that Glbert had admtted in
the PSR to manufacturing 300 to 400 pounds of nethanphetam ne
during the duration of the conspiracy and that therefore the
anount used to determ ne the offense severity category was
appropriately applied.



that the Conm ssion violated his due process rights by failing to
follow its own regulations with respect to the initial parole
hearing and his appeals fromthat decision. W have held that the
federal parole statute creates a protected liberty interest in
parole.? Kindred v. Spears, 894 F.2d 1477, 1481 (5th G r. 1990).
In the instant case, however, the Conmm ssion clearly conplied with
the requirenents of the federal parole statute. The panel and the
Board both provided Glbert wth witten notices clearly
articulating the particul ar reasons for the denial of parole. See
18 U.S.C. 8§ 4206(c). This argunent is without nerit.

Glbert also clains that the Conm ssion's decision was
arbitrary and capricious in that it was based on factors that do
not constitute "good cause" for a departure from the otherw se
appl i cabl e guideline range. W recently reaffirmed the well-
established rule that "the Parole Comm ssion has absolute
di scretion concerning matters of parole and may use all rel evant,
avai |l abl e informati on i n nmaki ng parol e determ nations." Sinpson v.
Otiz, 995 F.2d 606, 608 (5th Cir.), cert. denied, 114 S.C. 486

(1993) (citations and internal quotation marks omtted). The

2This is so because, under the federal parole statute,
parol e i s mandatory when the necessary prerequi sites have been
found to exist. Kindred, 894 F.2d at 1481. As we also noted in
Kindred, the finding of a protectible liberty interest in parole
is not inconsistent wwth the Conm ssion's broad discretion in
determ ning whether to grant parole. |d. (citing Board of
Pardons v. Allen, 107 S.Ct. 2415, 2419 (1987)). \Wether
Ki ndred' s enforcenent of the procedural aspects of the parole
statute and regul ations properly rests in part on due process or
only on the statute and regul ations thenselves is ultimtely
immaterial here. See Kindred, 894 F.2d at 1482. Cf. Board of
Curators v. Horowitz, 98 S.Ct. 948, 956 n.8 (1978).
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Commission is not limted in the type of information it can
consider in determning parole, provided the information is
substantial and the prisoner has notice of it and an opportunity to
respond. 1d.; 28 CF.R 8 2.19(c). |In addition, the Comm ssion
may go out si de the guideline range when it determ nes that thereis
"good cause" for doing so, i.e., "substantial reason

includ[ing] only those grounds put forward by the Comm ssion in
good faith and which are not arbitrary, irrational, unreasonable,
irrelevant or capricious.” Mddox v. U S. Parole Conm ssion, 821

F.2d 997, 1000 (5th Gr. 1987) (footnote and internal quotation

marks omtted). Qur review of the Commssion's decision is
extrenely deferential; we reverse only if the decision is
"flagrant, unwarranted, or unauthorized." 1d. (internal quotation
marks and citation omtted). If there is "sone evidence"

supporting the Comm ssion's determnation, we will not disturb it.
| d.; see also Sinpson, 995 F.2d at 608.

We concl ude that the factors on which the Comm ssionrelied to
depart in this case constitute good cause and that its decision was

not arbitrary or capricious.® The fact that Glbert admtted in

3Gl bert's argunent that the Board did not adopt all the
reasons articulated by the panel, but relied only on the anobunt
of drugs and the duration of the conspiracy, is inaccurate and
unavailing in any event. The Board did not specifically reject
any of the reasons relied on by the panel, but stated sinply that
it rejected Glbert's version of events in favor of that set
forth in the PSR, which contains all the reasons on which the
panel, and later the district court, relied. Nevertheless, even
if we could only consider the Board's articul ated reasons, we
woul d uphol d the decision here. The extended duration of the
conspiracy was clearly sufficient to support the decision to
depart. See infra note 9.



the PSR to involvenent in a large-scale, continuing crimnal
conspiracy is sufficient to support the decision to depart fromthe
parol e gui delines.* See Maddox, 821 F.2d at 1000-01 & n. 16 (citing
H R Con. Rep. No. 94-838, 94th Cong., 2d Sess. 27, reprinted in
1976 U.S.C.C. A N 351, 359). Al t hough Gl bert argues that the
Comm ssion relied on the "wong" list of aggravating factors in
deciding to depart, pointing to those factors listed in 28 C F. R
§ 2.20, Chapter 13, Subchapter A, 91 5-6, these factors are nerely
illustrative of those that the Commssion may, in its broad
di scretion, consider; indeed, the Conm ssion my consider any
aggravating or mtigating factors that are not arbitrary or
irrational. 1d.; 28 CF.R § 2.19(c). G lbert's argunent in this
respect is therefore unavailing.

More particularly, Glbert asserts that the statenents in the
PSR concerning his |eadership role are too conclusory to support
the departure and that the anount of the precursor chemcals
recovered cannot be considered as an aggravating factor.®> However,

as the fornmer argunent was not at all raised below and the |atter

“'n the PSR, Glbert admtted that the drug manufacturing
conspiracy continued at least from 1978 to 1986 and i nvol ved at
| east five people, that the conspirators had manufactured nore
t han 200, 000 doses of nethanphetam ne during the duration of the
conspiracy, and that he had nade a substantial anount of noney as
a result of the conspiracy.

Gl bert also argues that his role as an organi zer/recruiter
for the conspiracy was already taken into account in determ ning
his offense severity category and that the ten to fifteen "cooks"
cited by the panel refer to the anmount of drugs involved in the
of fense, which had al so al ready been considered. As G| bert has
failed to raise these issues before the district court, we wll
not consider themhere. See also infra note 7.
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was nerely nentioned but not briefed or discussed, we wll not
consi der these contentions.?®

Lastly, Gl bert contends that the Comm ssion has violated its
own regulations so frequently that it has effectively abrogated
them \hatever the nerits of this argunent as a matter of theory,
G | bert's own undocunented statistics show that the Comm ssion has
departed fromits guidelines inonly 12. 7%of its cases nati onw de.
Even if this figure were significant, G| bert provides no evidence
to show that these departures were not based on good cause or were
ot herwi se beyond the Comm ssion's legitimate statutory authority.
Mor eover, as noted above, the Conm ssion had good cause in this
case to depart fromthe parol e guidelines. This argunent therefore
fails on all fronts.
1. Double Counting d ains

Glbert clains that, in setting his parole, the Conm ssion
i nperm ssi bly "doubl e counted"” by considering information both to

set his initial parole guideline range and then again in deciding

W find these allegations to be neritless in any event.
The Comm ssion may consider the PSR in making its determ nation.
18 U.S.C. 8§ 4207(3); United States v. Manotas-Mjia, 824 F. 2d
360, 368 n.6 (5th Gr.), cert. denied, 108 S.Ct. 354 (1987).
Al t hough information in the PSR cannot be based on unsworn
statenents by the prosecution, see United States v. El wood, 999
F.2d 814, 817 (5th Gr. 1993), the PSR relied on Glbert's own
statenents in determning that he was an organi zer/recruiter in
the conspiracy. Further, although the anmount of precursor
chem cals may not be considered in determning a prisoner's
initial offense severity rating, they may be considered as an
aggravating factor warranting a departure. The record clearly
shows that the Conmm ssion did not rely on the anmobunt of the
precursor chem cals, but only on the actual anmount of
met hanphet am ne produced, in setting Glbert's offense severity
cat egory.



to depart fromthat range. It is true that the Comm ssion "cannot
use aggravating factors to continue a prisoner beyond the
gui del i nes when such factors were used initially to place the
prisoner in a particular severity category." Maddox, 821 F.2d at
1001 (footnote and internal quotation marks omtted). In this
case, the Comm ssion determ ned Gl bert's of fense severity category
by reference to the nore than 200,000 doses of nethanphetanm ne
produced by the conspiracy. Its decision to depart from the
gui del i nes, however, was based on the extended duration of the
conspiracy and Gl bert's long-term involvenent in it, Glbert's
central role in the conspiracy, the |arge anount of precursor
chem cals found, and the ten to fifteen "cooks" to which Gl bert
admtted in the PSR 7 No double counting occurred here.
[11. Sunmary Judgnent C ai m

Finally, Glbert clainms that the district court erred in
granting sunmary j udgnent for the Conm ssion because genui ne i ssues
of material fact remain. Three of the five "fact" issues that
Glbert clains remain in dispute are actually | egal determ nations

that would not preclude the granting of summary judgnent.® The

‘Al t hough G | bert argues on appeal that the "cooks" refer to
t he actual anmount of nethanphetam ne produced by the conspiracy
and therefore were double counted, he failed to raise this issue
inthe district court. As noted above, see supra note 5, we wll
not consider issues that are not first presented to the district
court for determnation. In any event, the other articul ated
aggravating factors are nore than sufficient to support the
Comm ssion's decision here, and no prejudice to Glbert is
appar ent .

8These are G lbert's argunents that the Board inplicitly
rejected the aggravating factors relied on by the panel, that the
anount of precursor chemcals were not reasonably foreseeable to
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ot her two i ssues--the quantity of drugs involved in the of fense and

the duration of the conspiracy--were facts to which G/ bert

adm tted when he pleaded guilty.® This argunment also fails.
Concl usi on

The judgnent of the district court is AFFI RMED

Glbert, and that there was insufficient evidence to support the
departure.

O course, Glbert only pleaded guilty to a conspiracy
| asting eight years--from 1978 to 1986. The Comm ssion's
determ nation that the conspiracy |asted ten years, however, is
anply supported by substantial information. Moreover, even if
the conspiracy did in fact last only eight years, that period is
nmore than sufficient to support the Comm ssion's determnation to
depart.



