IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20830

FEDERAL DEPOSI T | NSURANCE CORPORATI ON,
as Receiver of the Seaman's Bank for Savings, F.S B.,

Pl ai ntiff-Appellee,

VERSUS

LONE STAR BUI LDI NG LTD., PACER DEVELOPMENT CO.,
DAN W SHARP, and LEO WOVACK,

Def endant s,
GEORGE G LMAN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 93 2026)

Cct ober 5, 1995
Before KING SM TH, and STEWART, Circuit Judges.
JERRY E©. SMTH, Circuit Judge,’

Ceorge Glman i s the guarantor of a prom ssory note originally

hel d by Commonweal t h Savi ngs Associ ati on and now owned by t he FDI C.

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the legal profession." Pursuant to that rule, the court has determ ned
that this opinion should not be published.



After the note went into default, the FDIC filed this action
seeking indemification from G | man. When it noved for summary
j udgnent, however, the FDIC could not I|ocate the note. | t
presented only a photocopy of the note and an affidavit from FDI C
officer Lloyd Brown certifying that the photocopy was a "true and
correct copy" of the original. On the basis of that evidence, the
district court granted sunmary judgnent for the FDIC. W affirm

The district court listed four reasons supporting sumary
judgnent; Gl nman raises objections to each. We do not address
t hose reasons, however, because we affirmon a ground upon which
the district court did not rely: Texas's lost instrunents provi-
sion. Tex. Bus. & Cou CopbeE § 3.804 (West 1994). The record supports
summary judgnent under 8 3.804 because Gl nman called the district
court's attention to that statute and because no new evidence is

necessary to apply 8 3.804. See Cherokee Punp & Equip., Inc. v.

Aurora Punp, 38 F.3d 246, 249 (5th Gr. 1994) (holding that we may

affirmsummary judgnent on any basis supported by the record).
Section 3.804 states:

The owner of an instrunent which is | ost, whether by
destruction, theft, or otherwi se, nmay nmai ntain an action
in his own nane and recover fromany party |iable thereon
upon [1] due proof of his ownership, [2] the facts which
prevent his production of the instrunment and [3] its
terms. The court may require security indemifying the
def endant agai nst | oss by reason of further clains on the
i nstrunent.

G lman does not contest the FDICs ability to neet the first

requi renent of 8§ 3.804, ownership. Instead, he contends that the
FDI C cannot denonstrate the second elenent, "the facts which
prevent [its] production of the instrunent." He argues that the
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FDI C can prove this elenent only by explaining the actual process
t hrough which it |ost the note.

W di sagree. Many an object is lost precisely because its
owner cannot explain the process by which he msplaced it. To
accept Glman's reading of 8 3.804 would thus render the statute
usel ess to many or nost owners of lost instrunents. Section 3.804
requires only that an owner denonstrate that a docunent is |ost.
The FDIC net this requirenent by submtting LI oyd Brown's affidavit
decl aring that despite an extensive search of FDI Crecords, neither
he nor any ot her FDI C enpl oyee coul d | ocate the original prom ssory
not e.

The final issue is whether we should remand for the district
court to determ ne whether the FDI C nust post security i ndemi fying
G Il man against further clainms on the note. Under 8§ 3.804, the
district court has the discretion to do so. We do not believe
security is necessary, however. G Il man has offered no reason why
additional clains on the note are even renotely possible. The note
was due on July 5, 1991, over four years ago. Texas has a four-
year statute of limtations on promssory notes. Tex. GQv. PrRAaC. &
REM CobE ANN. 8 16.004(a)(3) (West 1986). No other clainms on the
note have appeared. W therefore find security unnecessary, even
if the FDI C otherwi se mght be required to post it.

AFFI RVED.



