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UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS

TROY VWAYNE JONES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

(CR H 89 245 1; CA H 94 2719)
(August 31, 1995)

Before WSDOM JOLLY, and JONES, Circuit Judges.
WSDOM Circuit Judge’.

The appel | ant/ petitioner, Troy Wayne Jones, seeks review
of the district court's dismssal of his notion to vacate his
sentence under 28 U.S.C. § 2255. W AFFIRM the judgnent of the
district court.

l.
I n August of 1989, Troy Wayne Jones pleaded guilty to

Local Rule 47.5.1 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



conspiracy to manufacture nore than 100 grans of nethanphet am ne.
The Presentence Investigation Report (PSI) determned the
petitioner's offense level at 24 with a sentencing range of 51 to
63 nonths. The petitioner, however, was sentenced to 10 years in
prison and five years supervised release based on a statutory
mnimum set forth in 21 USC 8§ 841(b)(1)(A) (viii). The
petitioner did not pursue a direct appeal.

In Novenber of 1991, Jones filed a 8§ 2255 petition
challenging the sufficiency of the evidence supporting his
conspiracy plea. That notion was denied by the district court.
This Court affirnmed that decision. In August of 1994, the
petitioner filed his current 8§ 2255 petition seeking to vacate his
sentence on three grounds. First, he argued that the anount of
drugs attributable to his activities was never properly determ ned
bef ore sentencing. Second, he alleged that his sentence was
di sproportionately long as conpared to sentences inposed on
simlarly situated defendants. Finally, he argued that the
sentencing court incorrectly applied the statutory m ni mum of ten
years set forthin 21 U S.C. 8§ 841(b)(1)(A) (viii) as opposed to the
five year mninmumset forth in 21 U S.C. 8§ 841(b)(1)(B)(viii). The
district court dismssed the Jones's petition wthout fornmal
findings. On appeal, Jones continues to argue that his sentence
shoul d be vacated based on the three grounds he alleged in his §
2255 petition.

.

Challenging a sentence with a 8 2255 notion is
"fundanental ly different froma direct appeal".! "After conviction
and exhaustion or waiver of any right to appeal, "we are entitled
to presune that [the defendant] stands fairly and finally

. United States v. Drobny, 955 F.2d 990, 994 (5th Cir.
1992) .



convicted.'"2 The only clains cognizable in a § 2255 petition are
t hose of a "constitutional or jurisdictional magnitude".® A § 2255
petitioner nust al so show cause for not raising the i ssue on appeal
and show t hat he suffered actual prejudice fromthe alleged error.*
Non-constitutional errors wll not be considered unless the
petitioner can establish that "the error could not have been rai sed
on direct appeal, and if condoned, would result in a conplete
m scarriage of justice".®

In this case, the petitioner faces an additional burden
because this is his second petition under 8 2255. Under Rule 9(Db)
of the Rules Governing 8 2255 Proceedings, a successive 8§ 2255
nmoti on which asserts new grounds for relief can be di sm ssed when
failure to raise the issues earlier constitutes abuse of the § 2255
not i on. The term "abuse" is not defined in the rules but this
Court has found that, "a second or subsequent habeas corpus
petition which raises a claim for the first time is generally
regarded as an abuse of the wit".® To avoid dism ssal based on a
finding of abuse of the wit, a petitioner nust make show ngs
simlar to those required to excuse the failure to raise issues on
direct appeal: cause for his failure to raise the claimearlier
and the prejudice he suffered as a result, or, "that the court's
refusal to hear the claimwould result in a fundanental m scarri age

2 United States v. Shaid, 937 F.2d 228, 231-32 (5th Cr.
1991), cert denied, 502 U S 1076 (1992) (en banc decision)
(quoting United States v. Frady, 456 U S. 152 (1982)).

3 ld. at 232.

4 United States v. Pierce, 959 F.2d 1297, 1301 (5th Cr.),
cert. denied, 113 S. C. 621 (1992).

5 | d.

6 United States v. Flores, 981 F.2d 231, 234 (5th Cir.
1993) .



of justice".” W review a district court's decision to dismss
under Rule 9(b) for an abuse of discretion.

In this case, the petitioner continues to assert the
three grounds raised below that he argues conpel vacating his
sent ence. None of these issues, however, are constitutional or
jurisdictional in nature. Thus, they are generally not cogni zabl e
in a 8 2255 notion. Further, the petitioner did not raise these
i ssues on direct appeal nor did he raise themin his first § 2255
nmotion. The petitioner, therefore, nust establish the cause of his
failure to raise these issues. O the three i ssues, Jones suggests
a reason for his failure to raise only one of the issues earlier.
Thus, that is the only issue we will consider.

The petitioner argues that the ten year statutory m ni num
shoul d not have been applied to him He is correct. At the tine
of sentencing, both 8§ 841(b)(1)(A(viii) and 8 841(b)(1)(B)(viii)
appeared to address the statutory mninmum in cases involving at
| east 100 grans of a mxture containing nethanphetam ne. The
i nconsi stency was a clerical error and was anended in 1990.8 The
ten year statutory m ni numunder 8 841(b)(1)(A) (viii) applies when
the case involves at Jleast 1 kilogram or 1000 grans of
met hanphet am ne. The five year statutory m ninumapplies to cases
involving at |least 100 granms of nethanphetam ne. Thus, the
petitioner was subject to the five-year statutory m ni num

The petitioner argues that, under the rule of lenity, the
sentenci ng court shoul d have applied the shorter statutory m ni mum
inthe face of the anbi guous provisions. Jones alleges that he was
unaware of the error in the statute or the application of the rule
of lenity until both were recogni zed by this Court in United States

! | d.

8 See, United States v. Kinder, 946 F.2d 362, 367-68, 367
n. 2 (5th Gr. 1991).



v. Kinder.® The argunent that the statute was anbi guous and the
rule of lenity should apply, however, could have been raised at
sent enci ng, on appeal, or in Jones's original § 2255 notion. Al so,
the statute was anended in 1990, a full year before the petitioner
filed his first 8 2255 notion. Thus, he has had anple opportunity
to raise this issue but has failed to do so. In these
ci rcunst ances, the district court did not abuse its discretion when
it dismssed the Jones's 8§ 2255 petition.
L1,

The petitioner is entitled to no relief under 28 U S. C
§ 2255 and we, therefore, AFFIRMthe district court's dism ssal of
his petition.

o 946 F.2d 362, 367-68 (5th Gr. 1991).
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