IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20824

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

JORGE LU S DI AZ- MUNQZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H94-117-1)

Novenber 15, 1995

Before KING SM TH, and STEWART, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Jorge Luis Di az- Muiioz appeal s the inposition of a consecutive

rat her than concurrent sentence. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no

precedential value and merely decide particular cases on the basis of well-
settled Ipr| nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determined that this

opi ni on shoul d not be published.



l.

Di az- Mufioz has been arrested and deported from the United
States seventines. H s re-entry after his nost recent deportation
cane to the attention of Immgration and Naturalization Service
of ficials when they di scovered that he was serving a state sentence
in Texas for a theft conviction. Di az- Mufioz pl eaded quilty to
unlawfully re-entering the United States after having been
deported, a violation of 8 U.S.C. § 1326.

At sentencing, D az-Mifioz asked that the sentence for this
| atest federal violation run concurrently with his state sentence,
pursuant to U.S.S.G 8 5GL.3(c) and the acconpanyi ng comentary.?
The district court considered both a concurrent and a consecutive
sentence, but ultimtely chose to inpose a consecutive sentence
citing D az-Mifioz’s crimnal history and the |ikelihood that he

woul d engage in future crimnal conduct.

.
W review the district court’s interpretation of the
gui delines de novo but its application of the guidelines to the

facts for clear error. United States v. Gaitan, 954 F.2d 1005

1008 (5th Gr. 1992). District courts nust consider and follow

8§ 5GL.3(c), a policy statenent regarding the calculation of a

sentence for nmultiple offenses. United States v. Hernandez, 64
F.3d 179, 183 (5th Cr. 1995). It applies, as in this case, where

nei t her subsection (a) nor subsection (b) applies. 1d. at 181-82;

1 The 1993 version of the guidelines applies to this case.

2



see United States v. Torrez, 40 F.3d 84, 86 &n.1 (5th Cr. 1994).

As we recently stated, “[s]ection 5GL. 3(c) expressly contenpl ates
the inposition of a consecutive sentence.” Torrez, 40 F.3d at 87.

Adistrict court must al so consi der the nmethodol ogy set out in
note 3 of the comentary to 8 5GL.3, which applies to subsection
(c) cases. Her nandez, 64 F.3d at 183. Thi s net hodol ogy al so
expressly contenpl ates inposition of a consecutive sentence. See
US S G 8§ 5GL.3 conment. (n.3).

The | anguage of the commentary is perm ssive, not nmandatory.
Her nandez, 64 F.3d at 183 & n.5; Torrez, 40 F.3d at 87. Once the
court has considered the suggested nethodol ogy, it may decline to
apply it. Hernandez, 64 F.3d at 183; Torrez, 40 F.3d at 87. If
the court chooses not to follow the nethodology, it must either
expl ain why t he cal cul at ed sentence woul d be i npracticable or state
reasons for using an alternative nethod. Her nandez, 64 F.3d at

183.

L1,

The district court considered the net hodol ogy suggested in the
commentary to 8 5G1.3. Although it did not explicitly cite that
section or its comentary, it considered both a concurrent and a
consecutive sentence in an attenpt to fashion an appropriately
i ncrenmental puni shnent. The court then chose to inpose a
consecutive sentence on two grounds: (1) the defendant’s past
crim nal conduct (characterizing his crimnal history category as

under-representing the seriousness of his past conduct) and (2) the



l'i kelihood that he woul d engage in future crimnal conduct.
After such consideration and expl anation, the court was within
its discretion to inpose a consecutive sentence upon D az- Mifioz.

See Hernandez, 64 F.3d at 182-83 & n.5; Torrez, 40 F.3d at 87.

Accordi ngly, we AFFI RM



