IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20765

KI NARK CORPCRATI ON, ET AL.,
Pl ai ntiffs-Appell ees,
V.
HOME | NSURANCE COMPANY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 93 1651)

August 30, 1995
Before KING and JONES, Circuit Judges, and LAKE*, District Judge.
PER CURI AM **

Ki nark Corporation appeals from a final summary judgnent
declaring that Honme |nsurance Conpany had no liability to Boyles
Gal vani zi ng Conpany, a Kinark subsidiary, under two conprehensive
general liability insurance policies issued by Hone to Kinark. W

affirm

* District Judge for the Southern District of Texas, sitting
by desi gnati on.

** Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential val ue and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the |egal profession." Pur-
suant to that Rule, the court has determned that this opinion
shoul d not be publi shed.



Boyl es operated a netal galvanizing facility in Denver,
Col orado. From March of 1978 t hrough Oct ober of 1980, whil e Boyl es
was i nsured under conprehensive general liability policies issued
by Honme to Kinark, Boyles contracted with WAste Transportation, a
subsi di ary of Waste Managenent Conpany, to transport and di spose of
waste fromits galvanizing facility at the Lowery Landfill near
Denver. The landfill was owned by the Cty and County of Denver
and operated by Waste Managenent of Col orado, |nc. Boyl es knew
that the waste it shipped for disposal at the Lowery Landfill
contai ned chem cals that are now defined as hazardous substances
under the Conprehensive Environnental Response, Conpensation, and
Liability Act of 1980 ("CERCLA"), 42 U.S.C. § 9601(14) (e.g.,
arsenic, chromum |ead, and nercury). Boyles also knewthat Waste
Transport was depositing its waste at the Lowery Landfill.

The United States Environnental Protection Agency ("EPA")
listed the Lowery Landfill on the National Priorities List in
Septenber of 1984, thereby slating it for cleanup pursuant to
CERCLA. In May of 1988 EPA notified Boyles that it was a poten-
tially responsible party and that as such it may be obligated to
pay response costs incurred to investigate and correct environ-
mental problens at the landfill. Boyles was also naned as a
defendant in two | awsuits seeking to i npose liability under federal
and Col orado | aw for response costs incurred in connection with the
cl eanup of the Lowery Landfill. Boyles' alleged liability in both

t he EPA proceedi ng and the private | awsuits was predicated uponits



shi pnents of hazardous waste to the landfill from March of 1978
t hrough Cctober of 1980 for disposal.?

Wast e Managenent of Colorado, Inc. and its parent, Chem cal
Wast e Managenent, Inc., offered to defend and hol d Boyl es harnl ess
fromall of the clainms against it in return for Boyles' paynent of
$1, 481, 343. Boyl es made demand on Home to i ndemnify and defend t he
clains against it and to fund the offer by Waste Managenent, but
Honme refused all of Boyles' requests. Boyles and Houston Ceneral
| nsurance Conpany, one of its excess carriers, paid Waste Manage-
ment $1,481,343 inreturn for a rel ease and i ndemity of all clains
by EPA and others in connection with Boyles' disposal of waste at
the Lowery Landfill. Ki nark, Boyles, and Houston GCeneral then
brought this action agai nst Hone.

The insuring | anguage of Hone's policies states:

The Conpany will pay on behalf of the insured all suns

whi ch the insured shall becone legally |iable to pay as
damages because of

! Boyl es acknow edges that both EPA's claim and the private
lawsuits are predicated upon Boyles' alleged liability for "the
shi pnrent of waste materials by BOYLES to [the landfill]. . . ."
(Plaintiffs' Second Anended Conplaint, § 3 at p. 3) EPA s May 1988
letter to Boyles stated that "EPA has reason to believe that you
arranged, by contract, agreenent, or otherw se, for the disposal,
treatnent, or transportation for the disposal or treatnent of
hazar dous substances found at the [Lowery Landfill]. The private
lawsuits also alleged that Boyles arranged for the disposal of
hazardous substances at the Lowery Landfill. Plaintiffs' First
Amended Conplaint in The Gty and County of Denver, et al. v.
Adol ph Coors Co., et al., Gvil Action No. 91-F-2233, in the United
States District Court for the District of Col orado, at § 48; answer
and counterclaim and third-party conplaint of the S.W Shattuck
Chem cal Co. in Waste Managenent of Colorado, Inc., et al. v. The
S.W Shattuck Chemical Co., et al., Cvil Action No. 92-Z-214, in
the United States District Court for the District of Colorado, at
19 11 and 43 of the third-party conplaint.
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B. Property damage to which this insurance
appl i es, caused by an occurrence,

The term "occurrence" is defined by the policy to nean "an
acci dent, including continuous or repeated exposure to conditions,
which results in . . . property danmage, neither expected nor
i ntended fromthe standpoint of the insured.” The policies contain
pol l uti on excl usion clauses, which state:

This insurance does not apply to . . . property damage

arising out of the discharge, dispersal, release or

escape of snoke, vapors, soot, funes, acids, alkalis,
toxic chemcals, liquids or gases, waste materials or
other irritants, contam nants or pollutants into or upon

the | and, the atnosphere or any watercourse or body of

water; but this exclusion does not apply if such

di scharge, dispersal, release or escape is sudden and

acci dent al .

The policies do not define "sudden and accidental .”

Boyl es, Kinark, and Houston General filed a notion for parti al
summary judgnent, and Hone filed a notion to dismss, which the
district court treated as a notion for summary judgnment. Boyles
argued that Colorado |law governed the interpretation of Hone's
policies, that the term"sudden and acci dental" was anbi guous, and
that one reasonable interpretation of the termwas pollution that
was "unexpected or uni ntended" fromthe standpoint of the insured.
Since Boyles did not expect or intend any | eakage fromthe Lowery
Landfill, it argued that the pollution exclusion did not apply and
that Hone was |iable under its policies. Hone argued that Okl ahoma
| aw applied, that regardl ess of which state's | aw applied the pol -

| ution exclusion clause was not anbi guous, and that the di scharges

of Boyles' waste into the Lowery Landfill were neither "sudden" nor
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"accidental" since they were intended by Boyles. Per suaded by
Hone' s argunents the district court granted its notion for sunmary
j udgnent .

Ai ded by sone additional case |aw appellants nake the sane
argunents to this court that the district court found unpersua-
sive. They argue that under Colorado |law the term "sudden and
accidental " is anbiguous and that because Boyles did not intend or
expect discharges or releases fromthe Lowery Landfill, the pollu-
tion exclusion in Honme's policies does not apply. To support this
argunent appellants rely primarily on the Col orado Suprene Court's

opinion in Hecla Mning Co. v. New Hanpshire Ins. Co., 811 P.2d

1083 (Col 0. 1991), which construed policy provisions identical to
those in the present case.

From 1938 to 1953 Hecla was part owner of Resurrection M ning
Conpany. Two of the conpany's mne shafts drained into the Yak
Tunnel , which "was designed as a portal for the transportation of
ore out of adjacent mnes and to allow for drainage of the mne
shafts into the California @ulch."? Years after Hecla | ast
di scharged m ning waste into the Yak Tunnel enployees of another
m ni ng conpany, Asarco, renpved shoring tinbers and accunul at ed
debris from the tunnel and in so doing caused a sudden surge of
contamnated water to be released from the Yak Tunnel into

California @ulch and the Arkansas Ri ver.

2 Hecla, 811 P.2d at 1085, n. 2.
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Various defendants in a CERCLA action instituted by the state
of Colorado filed a third-party action against Hecla seeking
contribution for the discharges it nade into the Yak Tunnel from
1938 to 1953. Hecl a' s conprehensive general liability insurers
deni ed coverage and brought a declaratory judgnent action agai nst
Hecla. The district court held that the insurers had a duty to
defend Hecla but that the issue of the insurers' duty to indemify
was not ripe for resolution. The court of appeals reversed, hol d-
ing that because Hecla knew or should have known that its m ning
activities would result in environnental damage, the resulting
damage was expected and, therefore, not an occurrence under Hecla's
pol i ci es. The Colorado Suprenme Court reversed the court of
appeal s. The Suprene Court held that because there were no al |l ega-
tions in either the CERCLA action or the third-party action that
Hecl a had expected or intended environnental damage to result from
its mning operations, for purposes of determning the insurers'
duty to defend, Hecla's discharges of waste into the Yak Tunne
were occurrences under the policies.?

In the alternative, Hecla's insurers argued that even if its
di scharges into the Yak Tunnel were occurrences under the policies,
t he pol l ution excl usion cl auses appl i ed because the di scharges were

not "sudden and acci dental ," but instead occurred continuously over
a nunber of years. |In response Hecla argued that the "sudden and

accidental"™ language in the pollution exclusion clauses was

3 811 P.2d at 1088.



anbi guous and that it therefore had to be construed against the
i nsurers to nmean "unexpected and uni ntended."” The Col orado Suprene
Court agreed. After first explaining that "the pollution exclusion
cl ause focuses on whet her the di scharge of pollution [as contrasted
to the resulting danage] was unexpected and unintended . . . ,"*
the Suprenme Court held that the insurers had failed to establish
that the pollution exclusion clause excused a duty to defend
because they had failed to allege that the discharges of mning
waste by Hecla were either expected or intended. Because, unlike
the instant case, the insurers' duty to defend in Hecla was based
solely on the absence of allegations that Hecla's activities were
expected or intended, Hecla is not dispositive of the issues in
this case.

The facts of this case are simlar to those in Broderick

| nvestnent Co. v. Hartford Accident & Indemmity Co., 954 F.2d 601

(10th Cr. 1992), cert. denied, 113 S.C. 189 (1992). Broderick

Wod Products, Inc. (BWP) treated wood products with creosote and
pent achl orophenol and then disposed of its waste products in
unlined pits onits plant property. The property was added to the
National Priorities List after EPA determ ned that contam nants
fromthe pits were seeping into the soil and groundwater. EPA sued
Broderi ck I nvest nent Conpany (BI C), a successor-in-interest to BWP
to recover response costs incurred and to be i ncurred i n connection

with the cleanup of the BWP facility. Hartford sued Bl C seeking a

4811 P.2d at 1088, n.7.



declaratory judgnent that its conprehensive general liability
policies provided no coverage for the response costs sought by EPA
On appeal fromthe district court's judgnent in favor of BIC the
Tenth Circuit was faced with construing a pollution exclusion
clause identical to the one in Hone's policies to Boyles under
Col orado | aw.

Citing Hecla for its definition of "sudden and acci dental " as
meani ng "unexpected and unintended," the Broderick court stated
t hat

[a] | though t he Hecl a deci si on resol ved sone i ssues before

this court, it left unresolved two critical issues that

we nust address -- nanely, whet her the pl acenent of waste

materials into containment ponds constituted a "dis-

charge, dispersal, rel ease or escape" and, if so, whether
property danmage could be said to arise out of this "dis-
charge, dispersal, rel ease or escape."®
The Broderick court certified these questions to the Col orado
Suprene Court. Wen the Col orado Suprene Court refused to answer
them the Tenth Crcuit resolved the issues as it believed the
Col orado Suprene Court woul d have resol ved them

The Broderick court held that the | anguage in the exclusion
cl ause denying coverage for property damage "arising out of the
di scharge, dispersal, release, or escape . . . of waste materials

into or upon the |and" described BIC s placenent of waste

into the pits, not the | ater damage from seepage of the waste into

soil and groundwater.? The Court then held that because

®> 954 F.2d at 604- 605.
6 954 F.2d at 607.



contam nation of soil and groundwater by seepage from the waste

"arose out of the discharges into the pits, the pollution
exclusion clause applied, and BIC s discharges were not covered
under Hartford's policy.

As in Broderick, we conclude that the |anguage in Hone's

excl usi on cl ause denyi ng coverage for "property damage ari sing out

of the discharge, dispersal, release, or escape of . . . waste
materials . . . into or upon the | and" descri bes Boyl es' di scharges
of its waste at the Lowery Landfill and not the | ater damage from

| eakage of the waste into soil and groundwater. Consequently, even
if the definition of "sudden and accidental"™ in the pollution
excl usi on cl ause i s anbi guous and, as appel |l ants argue, susceptibl e
to the neaning of "unexpected and unintended,"” the clause stil

excl udes cover age because Boyl es i nt ended and expect ed t he di sposal
of its waste at the Lowery Landfill. Because under Col orado | aw
Boyl es' di sposal of hazardous waste at the Lowery Landfill was a
di scharge that was neither sudden nor accidental under any reason-
able interpretation of the pollution exclusion clause in Hone's

policies, the judgnent of the district court is AFFI RVED.’

" Since appellants argue that Colorado |aw applies, we need
not deci de whether the district court's choice-of-1aw anal ysi s was
correct. However, like the district court we note that the result
woul d be the sane under Gkl ahoma | aw. See Okl ahoma Publishing Co.
v. Kansas Cty Fire & Marine Ins. Co., 805 F. Supp. 905, 910 (WD
la. 1992).
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