IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20761
Conf er ence Cal endar

TI MOTHY P. MARTI N
Pl ai ntiff-Appellant,
ver sus

DAVI D A. H NQJCOSA,
ET AL.,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. CA-H 93-1732
(March 22, 1995)
Bef ore GARWOOD, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *
Tinothy P. Martin argues that the district court erred by

granting the defendants' notion to dismss his 42 U S. C. § 1983

conplaint. He contends that he was injured by the defendants

excessi ve use of force.

A conplaint filed in forma pauperis (IFP) may be di sm ssed
as frivolous pursuant to 28 U S.C. § 1915(d) if it has no

arguabl e basis in lawor in fact. Booker v. Koonce, 2 F.3d 114,

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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115 (5th Cr. 1993). This court reviews a 8 1915(d) dism ssa
for an abuse of discretion. 1d.
To obtain relief under § 1983, a plaintiff nust prove that
he was deprived of a federal constitutional or statutory right
and that the persons depriving himof that right acted under

color of state law. Hernandez v. Maxwell, 905 F.2d 94, 95 (5th

Cir. 1990). Wen a prisoner alleges that a prison official has
used excessive force in violation of the Ei ghth Anendnent, the
core judicial inquiry is "whether force was applied in a good-
faith effort to maintain or restore discipline, or maliciously

and sadistically to cause harm" Hudson v. McMIlian, 503 U S

1, 112 S C. 995, 999 (1992). Nevertheless, every mal evol ent
touch by a prison guard does not give rise to a federal cause of
action. 1d. at 1000. "The Ei ghth Arendnent's prohibition of
“cruel and unusual' puni shnment necessarily excludes from
constitutional recognition de mnims uses of physical force,
provided that the use of force is not of a sort repugnant to the
consci ence of mankind." [Id. (internal quotation and citations
omtted). Factors relevant to the inquiry include (1) the extent
of the injury suffered, (2) the need for the application of
force, (3) the relationship between the need and the anount of
force used, (4) the threat reasonably perceived by the
responsible officials, and (5) any efforts nade to tenper the

severity of forceful response. See Hudson v. McMIllian, 962 F.2d

522, 523 (5th CGr. 1992) (on renmand).
The extent of Martin's alleged injury is not severe. He

states in his brief that he suffered swelling and abrasions after
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the incident and that he now has two scars on his | eg and ankl e.
Further, Martin admts that he refused to allow officers to
unhandcuff hi mwhen he was returned to his cell fromthe shower.
He al so admts that Sergeant H nojosa infornmed himseveral tines
that five officers in riot gear would enter his cell and renove
the handcuffs forcibly if he did not conply, and that he still
refused. The officers then entered his cell, placed himface
down on his bunk, and forcibly renoved the handcuffs, rubbing his
ankl e against the corner of a desk in the process. The district
court determned that this limted use of force was an
obj ectively reasonabl e response to the confrontation created by
Martin and that it was necessary to restore discipline. The
claimthus | acks an arguable basis in law, and the district court
did not abuse its discretion by dismssing Martin's conplaint as
frivol ous pursuant to 8§ 1915(d).
AFFI RVED.



