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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
MOHAMMAD KHALED SAEI D
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H94-2905 (CR-H87-0131))

(May 25, 1995)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Mohamrad Saei d appeals fromthe denial of his 28 U.S.C. § 2255

petition. W AFFI RM
| .

Saeid was convicted by jury in 1988 of distribution, and
conspiracy to possess with intent to distribute in excess of 500
grans of cocaine. He was sentenced to seven years inprisonnment for
the distribution charge, and five years i npri sonnment, suspended for

five years probation with supervision, for the conspiracy charge.

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



The conviction and sentence were affirnmed on direct appeal. United
States v. Saeid, No. 88-6153 (5th Cir. Dec. 1, 1989), cert. denied,
494 U. S. 1037 (1990).

In 1994 Saeid, proceeding pro se, petitioned for 8§ 2255
relief, alleging insufficiency of the evidence, attorney conflicts,
i neffective assistance of counsel, prosecutorial m sconduct, and
constitutional speedy trial right violations. He also filed an
unsworn docunent entitled "Mvant's Affidavit of Bias and
Vi ndi ctiveness", requesting that his 8§ 2255 noti on not be presented
to his trial judge, Judge Hoyt. Wthout specifically addressing
Saeid's "affidavit" (which we construe as a recusal notion), Judge
Hoyt summarily dism ssed the 8§ 2255 noti on.

1.
A

Saeid challenges Judge Hoyt's refusal to recuse hinself
pursuant to Saeid's "affidavit" alleging bias and vindictiveness.
We review for abuse of discretion. Unites States v. MRR Corp., 954
F.2d 1040, 1044 (5th Gr. 1992). In the course of these
proceedi ngs, Saeid has referred to recusals under 28 U. S.C. 8§ 144
and 455. W consider both.

1.

Under 8 144, a party nust tinely file a notion to recuse,
acconpanied by an affidavit stating the facts and reasons
supporting the nmotion. 28 U S. C 8§ 144. Saeid's "affidavit" is
insufficient. It is unsworn and does not otherwi se conply with the

statutory requirenents for a substitute affidavit, because it does



not state that it was made under penalty of perjury. See 28 U S.C.
8§ 1746. Likewi se, his attenpt to cure this deficiency in his reply
brief is untinely. Consequently, 8 144 recusal was not raised
properly in the district court; we need not review it. E g.,
United States v. De La Fuente, 548 F.2d 528, 541 (5th Cr.), cert.
deni ed, 431 U.S. 932 (1977).

2.

Section 455 requires a judge to "disqualify hinmself in any
proceeding in which his inpartiality maght reasonably be
guestioned". 28 U.S.C. 8§ 455. Saeid offers three bases on which
Judge Hoyt's inpartiality m ght reasonably be questioned:

First, Saeid points to various adverse rulings at trial.
Qobviously, this, without nore, is insufficient to support recusal.
MVWR Corp., 954 F.2d at 1045. Second, Saeid conplains that his
sentence was di sproportionate to his codefendants' (Saeid received
a seven year sentence; his codefendants, one year). This ground
for recusal has no nerit; the codefendants pleaded guilty and
accepted a plea bargain -- one that Saeid rejected. Finally, Saeid
contends that the judge denonstrated his bias through two coments
directed to Saeid.? "[J]udicial remarks during the course of a
trial that are critical or disapproving of, or even hostile to,

counsel, the parties, or their cases, ordinarily do not support a

2 First, during a detention hearing the judge stated that Saeid
was "unworthy" for release on bond. The judge quickly corrected
his comment to reflect only that it was unlikely that Saeid would

show up for trial -- a determnation he was required to nake
Second, the judge described Saeid as "indifferent, difficult, and
belligerent” -- attributing these characteristics as contri buting

to the lengthy delay in Saeid's trial.
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bias or partiality challenge."” Liteky v. United States, 114 S. C.
1147, 1157 (1994).

We find nothing to suggest that Judge Hoyt's "inpartiality

m ght reasonably be questioned". There was no error.?3
B

Saei d contends al so that the district court erred in sunmarily
denying his 8 2255 notion w thout a hearing and w thout providing
findings of facts and conclusions of law. W review for abuse of
discretion. United States v. Barthol onew, 974 F. 2d 39, 41 (5th Cr
1992) .

Saeid's claimconsists of |little nore than his bare assertion
that a hearing was required. Nonethel ess, and as Saei d recogni zes,
the court may deny a 8§ 2255 motion without a hearing "if the
nmotion, files, and records of the case conclusively show that the
prisoner is entitled to no relief". Id. 1In denying the notion,
the district court noted that it had "carefully considered the
present notion along with the records of the prior crimnal
proceedi ng".

Al t hough we review pro se briefs liberally, Saeid nust present
sone basis in the record for why an evidentiary hearing was
required. See United States v. Wl kes, 20 F. 3d 651, 653 (5th Cr

1994) . He has failed to do so. His claim consists only of a

3 We note that Saeid's initial conplaint was that the district
court failed to even consider his recusal notion. Because Saeid's
affidavit prefaced his § 2255 noti on, we construe the court's order
denying the 8 2255 noti on as denying also the notion to recuse. In
any event, because we find no basis for recusal, any error in
refusing to consider the notion was harnl ess.
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string of case quotations standing for the above stated genera
proposition -- that a hearing is required unless the record clearly
negates relief. Saeid makes no argunent on appeal concerning the
validity of his asserted grounds for 8 2255 relief, and concedes
that "the issue ... is not whether the District Court should grant
[ his] notion, but whether the Court should have granted him an
evidentiary hearing”". On that issue, the district court determ ned
that the record clearly negated § 2255 relief. Saeid has offered
no basis for disagreenent.

Finally, even assum ng arguendo that the district court erred
indismssing Saeid' s notion w thout findings and concl usi ons, such
error is harnl ess here. As noted, Saeid has not presented the
nerits of his 8§ 2255 claim* Therefore, there is no justification
for remandi ng for findings and concl usi ons, when Saei d has not put
these matters in issue. United States v. WIlliam No. 94-20604,
slip op. at 2 (5th Cr. Jan. 26, 1995).

L1l

For the foregoing reasons, the judgnent is

AFFI RVED.
4 In his reply brief, Saeid nmay have attenpted to raise the
merits of his notion by "rest[ing] his case on" the issues raised
in that notion. Such incorporation is not permtted; and,
alternatively, issues raised for the first time in a reply brief
are wai ved. E.g., United Paperworkers Int'l Union v. Chanpion

Int'l Corp., 908 F.2d 1252, 1255 (5th Gr. 1990).
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