I N THE UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-20749
(Summary Cal endar)

O L. HARRI SON, ET AL.,
Pl aintiffs-Appell ees,
ver sus
JOSEPH K. MCGOWEN, ET AL.,
Def endant s

JOSEPH K. MCGOVEN
Def endant - Appel | ant.

Appeal fromUnited States District Court
for the Southern District of Texas
( CA- H 93- 3907)

(April 20, 1995)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

O L. and WIlliam A Harrison, the surviving parents of
Susan Harrison Wite, and Goria Hamlton and Sandra Harrison,
individually and on behalf of Wiite's estate, filed a 42 U S.C 8§
1983 conpl ai nt agai nst Harris County, Texas; the county's Sheriff,
Johnny Kl evenhagen; and Sheriff's Deputy Joseph K MGowen. The

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



plaintiffs alleged that McGowen and two ot her deputies had forcibly

entered Susan Wiite's hone, allegedly to serve a warrant on her.

The plaintiffs alleged that, wthout provocation, MGowen shot

Wiite three tines and killed her. McGowen noved for summary

judgnent on the basis of qualified inmmunity. The district court
deni ed his notion, and McGowen appeal s.
DI SCUSSI ON

Al t hough the parties agree that the denial of MGowen's

nmotion for summary judgnent is an appeal able interlocutory order,

this court nmust exam ne the basis of its jurisdiction on its own

motion, if necessary. See Mosley v. Cozby, 813 F. 2d 659, 660 (5th

Cir. 1987).

A denial of a notion for summary judgnent which pleads
qualified imunity is subject tointerlocutory reviewif the denial
is based upon a question of law, but such a denial is not
appeal able if disputed factual issues material to inmunity are

present. Feadgley v. WAddill, 868 F.2d 1437, 1439 (5th Gr. 1989).

As the second step of the bifurcated qualified imunity analysis,
the <court determnes whether the defendant's conduct was
objectively reasonable in light of the law as it existed at that

tinme. See Spann v. Rainey, 987 F.2d 1110, 1114 (5th Gr. 1993);

Harper v. Harris County, Texas, 21 F.3d 597, 601 (5th Cr. 1994).

In the instant case, the plaintiffs contend that, prior
to the shooting, MGowen had harassed Wite in his capacity as
deputy sheriff, and had threatened to kill her. By contrast,

McGowen' s notion for sunmary judgnent asserts that Wiite refused to



open her door for himto serve a felony arrest warrant, that he
then forcibly entered her residence, and that she pointed a pistol
at him In opposition to the notion, the plaintiffs presented
summary j udgnment evi dence that Wi te had reported sexual harassnent
by McGowen several days before he killed her, and that the path of
the bullet refutes McGowen's claim that Wiite was pointing the
pi st ol .

These disputed facts center upon the issue of whether
McGowen' s conduct was objectively reasonabl e--an i ssue material to
the determnation of his imunity. Because material disputed
factual issues remain, the district court's denial of summary
judgnent on the basis of qualified immunity is not appeal able. For

this reason, this appeal is DI SM SSED for |ack of jurisdiction.



