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No. 94-20737
Summary Cal endar
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July 7, 1995

Before KING JOLLY, and SMTH, G rcuit Judges.
PER CURI AM *

Frederick J. Kevetter appeals the district court's decision
denying himan award of attorney's fees for a series of notions
filed after a settlenent agreenent between Kevetter and Texas
Sout hern University was breached.

| . BACKGROUND

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



From 1988 to 1992, Kevetter was a student at Texas Southern
Uni versity's Thurgood Marshall School of Law, a state-supported
institution. In his initial conplaint, Kevetter alleged that
during the period he attended | aw school, both | aw school
personnel and the school adm nistration participated in
di scrimnatory actions which deprived Kevetter of his rights
under the Fifth and Fourteenth Anmendnents of the United States
Constitution, the Rehabilitation Act of 1975, 42 U S.C. 88 6101-
07, and the Gvil R ghts Act of 1871, 42 U S.C. 88 1983 and 1988.
In addition to these clains, Kevetter brought suit seeking relief
under the Declaratory Judgnment Act, 28 U.S.C. 8§ 2201-02.
Kevetter invoked federal jurisdiction pursuant to 28 U. S.C. 88
1331 and 1343(3).

After the trial court denied a notion to dismss filed by
the I aw school, the two parties entered into arbitration. The
settlenent the parties eventually agreed upon provided that
Kevetter was to receive $90, 000 and that |aw school officials
woul d not alter Kevetter's school record. The norning the
agreenent was signed, the | aw school changed a grade of
"I nconplete” in a course Kevetter had taken to a grade of "C'
Kevetter then noved to reinstate his claim alleging the change
constituted a breach of the settlenent. The district court
reinstated the claimand soon thereafter issued a conditional
order directing the |law school to conply with the settl enent
agreenent by returning the status of the course to "lInconplete.”

Nonet hel ess, the district court found that the | aw school's



breach was inadvertent and owing in part to Kevetter's failure to
bring the status of his grade to the |aw school's attenti on.
Further, the court denied Kevetter's request for attorney's fees
incurred in noving for reinstatenent. Kevetter then filed
nmotions for entry of final judgnent and to reinstate his case,
bot h of which were deni ed.

On appeal, Kevetter contends that the trial judge's refusal
to award attorney's fees is erroneous on three grounds: (1)
Section 38.001 of the Texas G vil Practice and Renedi es Code bars
judges fromdenying a proper request for attorney's fees based on
an oral or witten contract breach; (2) the trial judge's
conclusion that Kevetter was partially to blane for the | aw
school's breach of the settlenent agreenent was unsupported by
the evidence in the record; and (3) the trial judge did not give
the required deference to a prevailing plaintiff's request for
attorney's fees in a conplaint originally brought to renedy
alleged civil rights deprivations. Kevetter argues that this
alleged failure on the part of the trial judge anmobunts to an
abuse of discretion.

The | aw school counters that Section 38.001 of the Texas
Cvil Practice and Renedi es Code does not apply to the state or
its agencies. Because Texas Southern University is a state
institution, the school argues, its law school is imune from
l[iability for attorney's fees under 8§ 38.001. Additionally, the

| aw school contends that the trial court's determ nation that



Kevetter was partly to blanme for the breach of contract was

supported by sufficient evidence.

1. STANDARD OF REVI EW
A district court's findings of fact nust be accepted unless
clearly erroneous; a district court's conclusions of |aw are

revi ewabl e de novo. Prudhomme v. Tenneco G| Co., 955 F.2d 390,

392 (5th Gr.), cert. denied, 113 S.C. 84 (1992).

[11. ANALYSI S

Wth regard to Kevetter's first point of error, Section
38.001 of the Texas Civil Practice and Renedi es Code provides in
pertinent part, "[a] person nmay recover reasonable attorney's
fees froman individual or corporation, in addition to the anount
of a valid claimand costs, if the claimis for . . . an oral or
witten contract."” TEX CV. PRAC. & REM CODE ANN. § 38. 001
(Vernon 1986). Under § 38.001, a trial court has discretion in
determ ning the anount of recoverable attorney's fees. Smth v.

United Nat. Bank, 966 F.2d 973, 978 (5th Gr. 1992). A trial

court does not, however, have the discretion to deny attorney's
fees entirely. 1d. Despite the clear mandate of § 38.001, the
wordi ng of the section has not been held to apply to the state or

its agencies. State v. Bodisch, 775 S.W2d 73, 75 (Tex. App.--

Austin, 1989, wit denied). State universities and coll eges,
i ncl udi ng Texas Sout hern University, are agencies of the state.
See TEX. EDUC. CODE ANN. 8§ 65.02(a)(7), 74.101 (Vernon 1991);
see also Sparks v. Texas Southern Univ., 824 S.W2d 328, 330




(Tex. App.--Houston [1st Dist.] 1992, n.w h.). Section 38.001
only permts a party to recover attorney's fees from an
"individual or corporation.” The |anguage of § 38.001 thus

precl udes recovery of attorney's fees from Texas Sout hern

Uni versity because the state and its agencies are neither

i ndi vidual s nor corporations. Bodisch 775 S.W2d at 75; see also

Dallas Area Rapid Transit v. Plummer, 841 S.W2d 870, 875 (Tex.

App. --Dallas 1992, wit denied).

Further, it is not incunbent upon Texas Southern University
to have plead its affirmati ve defense of immnity froman award
of attorney's fees at the trial level. Because attorney's fees
may not be awarded unl ess provided for by statute or by agreenent
between the parties, a plaintiff has the burden to prove his

cause of action for attorney's fees. See Texas Enpl oynent Conm

v. Camarena, 710 S.W2d 665, 670 (Tex. App.--Austin 1986), aff'd

in part, rev'd in part on other grounds, 754 S.W2d 149 (Tex.

1988); see al so Bodisch, 775 S.W2d at 76. As Kevetter's request

for attorney's fees is erroneously based on § 38.001 and there is
no indication of an agreenent providing for such fees between the
parties, Kevetter's cause of action on appeal nust fail.
Accordingly, the district court correctly denied Kevetter's
request for mandatory attorney's fees pursuant to Texas G vil
Practi ce and Renedi es Code § 38. 001.

Wth regard to Kevetter's second point of error, a district
court's finding of fact is clearly erroneous when, although there

i s enough evidence to support it, the reviewing court is left



with a firmand definite conviction that a m stake has been

comm tted. United States v. United States Gypsum Co., 333 U.S.

364, 395 (1948); Henderson v. Belknap (In re Henderson), 18 F. 3d

1305, 1307 (5th Gir. 1994), cert. denied, 115 S.Ct. 573 (1994).

If the district court's account of the evidence is plausible in
light of the record viewed in its entirety, an appellate court
may not reverse it even though convinced that, had it been

sitting as the trier of fact, it would have wei ghed the evi dence

differently. Anderson v. Cty of Bessener Cty, 470 U S. 564,
573-574 (1985). In the case at bar, the district court's finding
t hat Kevetter's failure to informthe | aw school that he had an
outstandi ng "I nconplete" grade was a partial cause of the breach
is plausible in light of Kevetter's own testinony that he knew
the status of his grade before the settlenent was signed.
Moreover, in light of the testinony of the defense attorney that
the I aw school only changed the grade as a "housekeepi ng
measure,"” it is also plausible that the | aw school did not
intentionally breach the settlenent agreenent, but only did so
i nadvertently. Accordingly, the district court's finding is not
clearly erroneous.

Wth regard to Kevetter's third point of error, although
prevailing parties in a civil rights case should ordinarily be

awarded attorney's fees, see Newran v. Piqggie Park Enter., Inc.,

390 U. S. 400, 402 (1967), Kevetter is not a prevailing party on a
civil rights claim The settlenent agreenent specifically

di savows any liability on the |aw school's part for allegedly



unconstitutional discrimnation. While Kevetter's cause of
action was initially based on alleged instances of constitutional
deprivation, there has been no trial or adm ssion of guilt on
these clains. The district court's order that the |aw school
conply with the settlenent agreenent and its later refusal to
reinstate Kevetter's claimafter the school conplied with the
agreenent were rightfully limted to the contractual terns at
i ssue -- nanely, whether the school had altered Kevetter's schoo
record after the agreenent was signed. Accordingly, we find no
abuse of discretion on the part of the district court.
| V. CONCLUSI ON
For the foregoing reasons, the district court's judgnment is

AFFI RVED.






