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PER CURI AM *

Al exander's first attenpt at a federal habeas corpus was
met wth summary denial by the district court and a reversal and
remand on appeal for nore conplete proceedings. The district
court, wthout holding a hearing, then responded to Al exander's
clains perfunctorily. W do not condone the district court's

conpl ai nts about this court, but in the context of the explanation

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



of the case furnished by the parties, and with the additional work
of this court, we affirmthe denial of relief.

This court affirmed the conviction of Tonmmy Al exander
Sr., on multiple drug -- cocaine base or crack -- and firearm
counts which resulted in a sentence including concurrent terns of

life inprisonment. United States v. Al exander, No. 90-2508 (5th

Cr. Mar. 16, 1992) (unpublished). Al exander had been tried with
codef endant, Nel son Jason. Jason was found not guilty on the only
count for which he was indicted, count one, drug conspiracy. The
ot her naned defendant, Harvey Dobbins, was not tried with the two
defendants. See id.

Proceeding pro se, Alexander filed a 28 U S.C. §8 2255 notion
and raised nmultiple clains of constitutional error. Al exander
contended that the Governnent falsely clained at trial that Dobbins
was a fugitive. Al exander alleged that after his trial, he | earned
t hat Dobbi ns had been living in Houston, Texas, all the tinme and
that no one was |looking for him Fromthis information, Al exander
contended t hat t he Gover nnent know ngly obtai ned a shami ndi ct nent,
i ndi cting Dobbins in order to get before the jury the evidence that
Dobbi ns and the confidential informant, Bradley WIltz, commtted
the drug of fenses so as to prove Al exander's guilt by inplication.
Further, Al exander asserted that this shamindi ct nent deprived him
of a crucial wtness, Dobbins, who would have testified that he,
Dobbi ns, was not part of a drug conspiracy and that he cooked the

crack for his and WIltz's personal consunption.



Al exander asserted that the Governnent indicted Jason
knowi ng that the case against Jason |acked nerit, in order to
prevent Al exander fromcalling Jason as a witness who woul d have
testified that the firearns nentioned in the indictnent bel onged to
Jason, not Al exander.

Al exander al | eged that the Governnent wi t hhel d vi deot apes
made by |aw enforcenent on June 21, 1989, and August 9, 1989
coinciding with two controlled drug purchases by WItz from
Al exander. See R 6, 142-54 (June 21st buy), 182-202 (Aug. 9th
buy). Al exander contended that a vi deotape woul d have shown t hat
on June 21, WItz hid the crack in a barbecue pit before entering
Al exander's club or clubhouse at 6311 All egheny, Houston, Texas,
and, after exiting the club, WIltz retrieved the crack. At trial,
the crack was asserted to have been purchased fromAl exander in the
club. Al exander al so contended that another videotape woul d have
shown that, in contrast to the Government's contention at trial
Al exander did not carry a black tote bag, containing crack, to
WIltz's car parked at 6311 Allegheny on August 9. Because the
Governnent allegedly had the videotape which refuted the trial
evi dence, the Governnent know ngly used fal se evidence at trial.

Al exander contended that the Governnent tanpered with the
audi o tapes which recorded WItz's drug purchases on July 13 and
August 9. He also contended that the transcripts of these tapes
had deliberate m sstatenents of what was being said

Al exander contended that the Governnent inproperly

w t hhel d crucial evidence, an offense report created by Oficer



Kevin Blair, the agent in charge of WIltz for the investigation
The report was wthheld from defense until cross-exam nation of
Bl air. The report indicated that WIltz had made drug purchases
froma nearby notel, the Rai nbow Motel, during the rel evant period
of the investigationtargeting Al exander. Al exander contended t hat
the timng of the rel ease of the report prevented defense counsel
from investigating whether WItz actually bought the drugs,
purportedly fromAl exander, at the notel. Al exander contended that
the inproprieties by the Governnent |isted above deprived Al exander
of fundanental fairness.

Al exander al so asserted several instances of ineffective
assi stance of counsel. Al exander alleged that he told counse
whil e his appeal was pending that Dobbins was not a fugitive and
that the Government wused this ruse to obtain Alexander's
convi ction. Counsel failed to act upon this information, thus
failing to nove for a newtrial based on newy di scovered evi dence.

Al exander contended that counsel failed to investigate
adequately for trial, thus failing to call an alleged key w tness
who woul d have testified that he saw Wltz hide the bag of crack in
t he barbecue pit on June 21st. Counsel also failed to acquire the
two video tapes, one to support the hiding-the-crack story and the
other to support the contention that WItz placed the black bag
containing crack in his car on August 9th.

Al exander contended that counsel rendered ineffective
assistance by failing to challenge the introduction of the

audi ot apes and for failing to obtain an expert to anal yze the tapes



and transcripts who would testify at trial that the tapes had been
tanpered and the transcripts incorrectly transcribed.

On remand after the first habeas appeal, the district
court denied Alexander's notions, previously filed, concerning
producti on of the audi o and vi deo tapes, production of reports, and
recusal of the district judge. This court denied Al exander's

petition for wit of mandanus. United States v. Al exander, No. 93-

0114 (5th Cr. Mar. 2, 1994) (unpublished; copy at R 1, 454-56).
The district court then rul ed agai nst Al exander on the nerits.
Al exander has failed to rai se on appeal many i ssues found

in his 8 2255 notion. See, e.qg., R 1, 372 (contending that

counsel was ineffective for failing to nove for a severance of
Al exander's trial fromcodefendant Jason's trial). Such issues are

deened abandoned on appeal. See Eason v. Thaler, 14 F.3d 8, 9 n.1

(5th Gir. 1994).

Al exander argues in several ways that the Governnent
know ngly used fal se evidence to convict him First, he alleges
that the Governnent perpetrated a fraud upon the court by indicting
Dobbi ns, know ng he was i nnocent, and falsely portraying himas a
fugitive. H s argunent includes assertions that he has proof that
Dobbins resided in Houston, Texas, throughout the tinme of
Al exander's crimnal proceedings and that no one was | ooking for
Dobbins. The district court's order did not specifically address
this contention. However, the record disposes of this claim

As correctly pointed out by the Governnent, Al exander

fails to identify where in the record the Governnent nade the



assertion, or a wwtness testified, as to Dobbins' fugitive status.
A review of the trial transcript reveals that Dobbins' status was
not mentioned.* Further, the record contains evidence of Dobbins
cul pability. See R 6, 94-95 (Oficer Blair testifying that
Dobbins left the club at 6311 All egheny and drove evasively as if
checking for law enforcenent surveillance), 150-53 (Wltz
testifying that on June 21, Dobbins, on Al exander's instructions,
cooked seven ounces of cocaine); see also R 8, 407 (Gov't exh. 1lla
audi o tape played for the jury); R 1, 521 (transcript; Al exander
i nstructing Dobbins, a/k/a Cadillac, to cook two nore).

Second, in a ranbling discourse of alleged facts,
Al exander' s counsel appears to argue that the Governnent vi deot aped
the events occurring outside of 6311 Allegheny on August 9, 1989
and therefore had docunentation that Al exander did not carry the
bl ack bag containing crack to Wltz's vehicle and place it in the
trunk, contravening the Governnent's evidence offered at trial.?
Al exander makes no factual show ng, however, that any such
vi deot apes existed, so there is no basis for habeas relief or

further proceedings.

L The record does not include transcripts of opening statenments or

closing argunents. See R 1, 327, 332 (orders for transcripts).

2 After continuing WIltz' testinony on the follow ng day, see R 6,

202; R 7, 206, the CGovernnent questioned WIltz again on who placed the black bag
in the car trunk. WItz testified that he did, but that Al exander told himthe
bag contained crack. R 7, 207-08; see also R 6, 197-98 (WIltz's earlier
testimony that Al exander carried and placed the bag in the trunk); R 7, 324-25
(Oficer Reynaldo Olie testifying that he observed Al exander carry a bl ack bag
to the car and apparently place it in the trunk); R 10, 622-24 (defense wi tness
Adrian Butler testifying that she was speaking with Al exander when Witz arrived
and left with a black bag and that Al exander never went near WIltz's car).
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Al exander al so contends that the audi ot apes admttedinto
evi dence were inproperly edited or "doctored."® The record belies
Al exander's contention. See R 8, 395, 397-99, 401-02; R 9, 415-
16, 419-20, 466, 471-72, 481, 490-92 (DEA Special Agent Mathis
testifying that he nonitored the reception of WItz's hidden
m crophone, he turned the recording switch off and on to capture
pertinent conversation, and the tapes had not been altered). More
i nportant, this court concluded on direct appeal that the district
court did not err in admtting the tapes into evidence and noted
the testinony supporting the tape's authenticity. Al exander, No.
90- 2508, slip op. at 6-7 (at R 1, 353-54). "[I]ssues raised and
di sposed of in a previous appeal from an original judgnent of

conviction are not considered in § 2255 [motions." United States

v. Kalish, 780 F.2d 506, 508 (5th Cr.), cert. denied, 476 U S

1118 (1986).

Al exander next argues that the Governnent wi t hheld, until
cross-exam nation of Officer Blair, the police report nade by Blair
which indicated that WItz nmde other drug purchases in the
nei ghbor hood of 6311 All egheny, specifically the Rainbow Mtel,
during the tinme of the investigation of Al exander. Al exander

contends that the timng of the report's disclosure denied hi mdue

s In reply, Al exander contends that the main thrust of his § 2255

noti on was the governnental manipul ation of the evidence. He focuses upon an

al | eged drug purchase on July 12, 1989, by WItz from Al exander and asserts that
the transcripts refute WItz's testinony that he purchased drugs on that day.
Reply brief, 5-7. WItz testified that he did not purchase crack on the twelfth,
but on the following day. See R 6, 164-71; see also R 6, 64-71 (Oficer
Blair's testinony concerning the same events).
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process. The district court concluded that the report was
"irrelevant” to Al exander's conviction.

Brady "requires aretrial only if, after conviction of a
defendant, it is |earned that evidence requested and not produced
creates a reasonabl e doubt that did not otherw se exist as to the

guilt of the accused."” United States v. Beasley, 576 F.2d 626, 630

(5th Gr. 1978), cert. denied, 440 U S. 947 (1979). Al exander

admts that Blair's report was disclosed to the defense. As for
the timng of the disclosure, the record reveals that defense
cross-examned Blair and Wltz on the other drug purchases. See R
6, 106-09, 123-24; R 7, 224-25, 231, 256. In light of Al exander's
opportunity to use the report in his cross-exam nation of Blair and

WIltz, no due process violation occurred. See United States v.

Ni xon, 634 F.2d 306, 312-13 (5th Cr. 1981), cert. denied, 454 U S.

828 (1981).

Al exander argues that the Governnent w thheld tapes of
the radio transmssions fromthe arrest of Wltz and WIlis Adans
on August 9. He contends the tapes will indicate that |[|aw
enforcenent expected WIltz's passenger to be Al exander, not Adans.
This claimwas not raised in the district court. This court need
not address i ssues not considered by the district court. "[I]ssues
raised for the first tine on appeal are not reviewable by this
court unless they involve purely |legal questions and failure to

consider them would result in manifest injustice."” Var nado V.

Lynaugh, 920 F.2d 320, 321 (5th G r. 1991) (internal quotation and



citation omtted). The issue is not purely legal and cannot be
addr essed.
Al exander rai ses several clains of i neffecti ve assi stance

of counsel. Under the two-prong test enunciated in Strickland v.

Washi ngton, 466 U.S. 668, 687 (1984), Al exander nust show that
counsel's assistance was deficient and that the deficiency
prejudi ced his defense. The second prong requires showi ng that the

error deprived him of a fair trial. ld. at 687; Lockhart v.

Fretwell, 113 S. C. 838, 842 (1993). In disposing of Al exander's
i neffective-assistance clains, the district court concluded that
the clainms, if true, would not have had a material effect on the
trial's outcone in light of the overwhel m ng evidence of quilt.

Al exander contends that counsel had an i nproper
underlying notive to his representation, nanely, to enrich hinself
by selling off Al exander's property. Al exander notes that this was
raised in an earlier appellate brief. This claimwas not raised in
the district court, and, therefore, this court need not address it.

See Varnado, 920 F.2d at 321.

Al exander argues that counsel rendered ineffective
assistance by failing to obtain an expert to analyze the audio
tapes of the drug purchases and by failing to do anything to
protect Al exander fromthe Governnent's use of these tapes such as
filing a notion in limne for their exclusion. As to the second
claim counsel objected during trial to the adm ssion of these
tapes and transcripts based on the tapes being garbled and

untrustworthy, along wth the failure of the Governnent to identify



all the voices on the tapes, thus denying Al exander his right to
confrontation. Further, the admssibility of the tapes was

addressed on appeal. See Al exander, No. 90-2508, slip op. at 6-7

(at R 1, 353-54). Therefore, Al exander has not shown that
counsel's failure to nmake the objections before trial deprived him

of a fair trial. See Strickland, 466 U.S. at 687.

As for counsel's failure to use an expert wtness,
Al exander does not cite to authority that trial counsel was
required to utilize expert testinony in rebutting the effect of the

tape's contents. See Cantu v. Collins, 967 F.2d 1006, 1016 (5th

Cr. 1992), cert. denied, 113 S. C. 3045 (1993). Al exander fails

to cite any legal authority concerning ineffective assistance of
counsel . Al exander's argunent presunes that the tapes and
transcripts were flawed and that the expert would have detected
this and brought this out through testinony. The record indicates

that the tapes were authentic. See Al exander, No. 90-2508, slip

op. at 7 (at R 1, 353) ("The agents and the informant testified
that the tapes were accurate."). To the extent that Al exander
contends that the expert would have shown that the tape made on
August 9 contai ns Al exander nmaking a certain statenent, and to the
extent that Al exander contends that the tape admtted i nto evi dence
was not the original tape, he did not raise these contentions in

the district court. See Varnado, 920 F.2d at 321. Ther ef ore

Al exander has not shown that counsel's failure to use an expert
deprived him of a fair trial with a reliable result. See

Strickland, 466 U. S. at 687.
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Al exander argues that counsel failedtoinvestigate fully
before trial in order to |l ocate any witnesses with key i nformation.
In particular, Al exander contends that 1) counsel, by failing to
investigate, failed to find witnesses who knew about WIltz's drug
purchases fromthe Rai nbow Motel during the relevant tinme frane and
2) if counsel had checked the neighborhood, counsel would have
found a witness who saw Wltz hide a bag of crack in the outside
bar becue pit. Neither before this court nor before the district
court has Al exander identified a witness whom counsel failed to
contact or find, and he has not asserted that the identified
W t nesses would have been available to testify. Wt hout these
essential allegations to his failure-to-call-witnesses claim
Al exander has failed to neet the requisite showi ng of prejudice on

his cl ai ms. See United States v. Cockrell, 720 F.2d 1423, 1427

(5th Cr. 1983), cert. denied, 467 U S. 1251 (1984). Therefore,

Al exander fails to neet his burden in showing that the pretrial

i nvestigation done by counsel was deficient. See Strickland, 466

U S. at 689.

Al exander has not net his burden on his clains of
i neffective assistance rai sed on appeal .

Al exander argues that the district court erred by failing
to conduct an evidentiary hearing because the |lack of one
contravenes this court's mandate and because his issues raised on
appeal cannot be determ ned without one. As noted by this court,
"[w] hen the allegations in the 8 2255 notion are not negated by the

record, the district court nust hold an evidentiary hearing."

11



Al exander, No. 92-2811, slip op. at 4 (at R 1, 437). 1In light of
t he above anal ysis, Alexander fails to raise an i ssue whi ch cannot
be negated by the record. Further, this court did not require the
district court to hold a hearing, it advised the court to "give
serious consideration to holding" one. Id. Therefore, the
district court did not err by denying Al exander's 8§ 2255 notion
wi t hout a hearing.*

For these reasons, the judgnent of the district court is

AFFI RMVED.

4 We do not read Alexander to appeal the district court's refusal to
recuse. |f Al exander does appeal that point, his contention is neritless.
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