IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20718
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee.
vVer sus
Rl CHARD DAVI S,
Def endant - Appel | ant,
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H94-CR-51-2
~ June 30, 1995
Before JONES, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
The 18-nonth sentence inposed by the district court on
Ri chard Davis for being an illegal alien in possession of a
firearmis wthin the Guideline range whether the correct offense
level is 14, 15-21 nonths, or 15, 18-24 nonths. Wen the nunber
of nonths of a prison sentence that is inposed as a result of an
i ncorrect application of the Guidelines is also the nunber of
mont hs that properly could be inposed by a correct application of

the Quidelines, the sentence nust be vacated and the case

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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remanded for resentencing, unless we are persuaded that the
district court would have inposed the sane sentence absent the

erroneous factor. United States v. Tello, 9 F. 3d 1119, 1131 (5th

CGr. 1993).

The district court explicitly stated its determ nation that
18 nonths is the appropriate sentence, regardl ess whether the
of fense |l evel was 14 or 15. The court had earlier noted the
smal | difference between the guidelines ranges. Because we are
confident that the district court would have inposed the sane
sentence whether the applicable offense level was 14 or 15, any
error in applying the guidelines was harnml ess. W therefore do
not deci de whether Davis's offense |evel should have been
adj usted on the basis of the third gun found in his roonmate's
cl oset.

AFFI RVED.



