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PER CURI AM *

In contesting their convictions for conspiracy to possess with
the intent to distribute cocai ne, Dani el Anibal Mrales and Anrerico
Gustavo Morales challenge the sufficiency of the evidence and
contend that the district court conmtted reversible error by
admtting evidence pursuant to FED. R EviD. 404(b). W AFFIRM

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



The appel |l ants were charged, along with ten others, in a 31-
count indictnment. Both appellants were charged with conspiracy to
possess with intent to distribute cocaine, in violation of 21
US C 8 846; in addition, Daniel Mrales was charged wth
conducting a continuing crimnal enterprise and wth six
substantive possession and distribution counts. One of the co-
defendants was a fugitive at the tinme of trial, and another’s
nmotion for severance was granted. Accordingly, the case proceeded
to trial against the appellants and ei ght others.

As for those eight co-defendants, the jury was unable to reach
a verdict on all of the counts against one, and on all but one of
the counts against another; it acquitted the rest. And, it
acquitted Daniel Mrales of all charges except the conspiracy
count, for which it also convicted Anerico Mral es.

.

The sufficiency question is addressed first because the
evidence was presented in this fashion at trial. The district
court did not decide to admt the Rule 404(b) evidence until after
the Governnent had presented all of its other evidence.

A

As they did in their notion for judgnent of acquittal at,
anong other tines, the close of all the evidence, the appellants
contend that the evidence was insufficient to support their

convi cti ons. The appellants having so noved, we enploy the



follow ng well-established standard of review for this chall enge:
the evidence is viewed in the |ight nost favorable to the verdict,
accepting all credibility choices and reasonabl e i nferences nade by
the jury; and, it is sufficient if a rational trier of fact could
have found that it established guilt beyond a reasonabl e doubt.
E.g., United States v. Mintoya-Ortiz, 7 F.3d 1171, 1173 (5th Gr.
1993). “To establish a conspiracy under 21 U S.C 8§ 846, the
governnent nust prove that a conspiracy existed, that each co-
def endant knew of the conspiracy, and that each co-defendant
voluntarily joined in it.” ld. (internal quotation marks and
citation omtted).

Four of the Covernment’s wi tnesses testified about numnerous
cocai ne purchases from the appellants from August 1986 through
Novenber 1989. There was evidence that Daniel Mrales was the
supervi sor, and that Americo Moral es conducted transactions only at
his direction. The appell ants contend, however, that the testinony
of these w tnesses does not support their convictions because al
of these witnesses were convicted felons, facing | engthy sentences;
all of them had nade deals with the Governnent pursuant to which
they would not be prosecuted for their participation in the
conspiracy; and each had hopes of a sentence reduction in exchange
for his testinmony. The appellants do not (and, indeed, in good
faith, cannot) deny that, if believed, the testinony of the four

uni ndi ct ed co-conspirators overwhel m ngly supports their



convictions; instead, they maintain that the testinony was unwort hy
of belief, as evidenced by the jury’s acquittal of all of their co-
defendants, and its acquittal of Daniel Mrales on the substantive
charges and the continuing crimnal enterprise charge.

The appellants’ sufficiency challenges are without nerit.
Needl ess to say, the grounds presented to show a |lack of
credibility of the Governnent’s w tnesses furnishes no basis for
reversal, because the nmaking of credibility determnations is
W thin the exclusive province of the jury. E.g., United States v.
Lindell, 881 F.2d 1313, 1322 (5th Gr. 1989), cert. denied, 496
US 926 (1990). “I't is well established that a conspiracy
convi ction nmay be based upon the uncorroborated testinony of a co-
conspirator, even when that testinony is fromone who has nade a
pl ea bargain with the governnent, provided that the testinony is
not incredible or otherw se insubstantial on its face.” United
States v. Gadison, 8 F.3d 186, 190 (5th Cr. 1993). “To be
considered incredible as a matter of law, a witness’ testinony nust
assert facts that the wi tness physically coul d not have observed or
events that could not have occurred under the | aws of nature.” 1d.
(internal quotation marks, brackets, and citation omtted). The
testinony of the four co-conspirators, although subjected to
vigorous and relentless cross-exam nation, does not fall wthin

t hat exception



Nor does the jury’'s rendering of verdicts of acquittal as to
ot her counts and ot her defendants furnish a basis for reversal. It
is nore than well-settled that “[a] jury can render inconsistent
verdi cts, even where the inconsistency is the result of m stake or
conprom se.” United States v. Scurlock, 52 F.3d 531, 537 (5th Cr
1995) (internal quotation marks and citation omtted). Moreover,
the power of a jury to return a verdict of not quilty for
i nperm ssible reasons is “unreviewabl e”. See United States v.
Powel I, 469 U S. 57, 63 (1984) (quoting Harris v. Rivera, 454 U S.

339, 346 (1981)).

In any event, as the district court noted in denying the
appel l ants’ post-verdict notions for judgnent of acquittal, there
was other evidence in addition to the testinony of the four
uni ndi cted co-conspirators. The Governnent introduced evi dence of
Americo Morales’ Novenber 15, 1986, arrest and March 31, 1987,
guilty plea for possession with the intent to distribute nore than
28 but | ess than 200 grans of cocai ne.

The Governnent al so presented the testinony of a DEA Agent and
a Custons Agent that, on February 2, 1989, Oficers conducting
surveil |l ance observed Darryl Canpbell (one of the four w tnesses)
drive into Papa’s Garage (owned by Daniel Morales); that after
Canpbel | was inside the garage, sone individuals cane out of it and
| ooked up and down the street to see if any vehicles were fol |l ow ng

Canpbel | ; that, upon | eaving the garage approximately five m nutes



| ater, Canpbell detected surveillance and attenpted to escape; that
he was arrested followng a high-speed chase; and that two
kil ograns of cocaine were seized from him

Canpbel | agreed to cooperate with the authorities, and pl aced
a telephone call to Daniel Mrales that sane day, regarding the
bal ance of nobney he owed Daniel Mrales for the cocaine. During
that recorded conversation, Daniel Mrales told Canpbell that he
was “f------ worried” because Canpbell had told him*“30 m nutes”.

When Canpbel | replied that he had gotten caught in traffic, Mrales

responded, “S---! | can’t nove ... they ... they don’'t want to
| eave man.” Canpbell stated that he was waiting on “themguys to
bring nme that other noney.” Dani el Moral es asked Canpbell how

long it was going to be; when Canpbell replied that he m ght not
bring the noney until the follow ng norning, Daniel Mrales told
Canpbell to call himand |l et himknow Daniel Mrales explai ned:
| don’'t want them to be sitting here for an
hour, hour and a half and then think you skip.
| know you not gonna skip but s---, call ne,
tell me: Hey Papa, they haven’t cone in yet.
Tel | me sonet hi ng.
Canmpbel | spoke to Dani el Mrales again the foll ow ng norning;
t hat conversation al so was recorded. Canpbell told Daniel Morales
that he was “waiting on the guy to call nme so | can drop that off

to himand I’'ll bring that noney to you.” Daniel Moral es asked,

“Before noon?” Canmpbell replied that he probably would do it



before noon; Daniel Mrales told Canpbell to “keep in touch with
me” .
B
For the other issue on appeal, the district court is charged
wth reversible error for admtting evidence of extraneous of fenses
pursuant to Rule 404(b). It provides:
Evi dence of other crines, wongs, or acts is

not adm ssible to prove the character of a
person in order to show action in conformty

therewith. It may, however, be adm ssible for
ot her purposes, such as proof of notive,
opportunity, i ntent, preparati on, pl an,

know edge, identity, or absence of m stake or
accident, provided that upon request by the
accused, the prosecution in a crimnal case
shal | provide reasonable notice in advance of
trial, or during trial if the court excuses
pretrial notice on good cause shown, of the
general nature of any such evidence it intends
to introduce at trial.

FED. R EviD. 404(b).
In ruling on the adm ssibility of evidence under Rul e 404(b),

the district court applies a two-part test:

First, it nust be determned that the

extrinsic offense is relevant to an issue

ot her than the defendant’s character. Second,

t he evi dence nust possess probative val ue that

is not substantially outweighed by its undue

prej udi ce and nust neet the other requirenents

of [FED. R EviD.] 40S3.
United States v. Dula, 989 F.2d 772, 777 (5th Cr.) (citing United
States v. Beechum 582 F.2d 898, 911 (5th Cr. 1978) (en banc),
cert. denied, 440 U S. 920 (1979)), cert. denied, 510 U S. 859

(1993). “The district court’s adm ssion of extrinsic acts evi dence



may be reversed only upon a clear showing of an abuse of
discretion.” United States v. Broussard, 80 F.3d 1025, 1039 (5th

Cr.), cert. denied, .~ _US __ , S C. __ , 1996 W 480524
(1996). As hereinafter denonstrated, there was no such show ng.
1.

At the conclusion of the Governnent’s case-in-chief, and over
Daniel Morales’ objection, the district court permtted the
Governnent to introduce Rule 404(b) evidence against him |t was
of fered to show Dani el Morales’ know edge of drug activity and his
intent to join the conspiracy.

A Texas Ranger testified that, working undercover, he
purchased a three-gram sanple of cocaine from Daniel Mrales on
April 11, 1983, at which tinme Dani el Mrales rubbed cocaine on his
guns and snorted cocai ne; and that he net with Daniel Mrales again
on May 19, 1983, and discussed three potential deals: (1) Daniel
Moral es supplying 25 kilogranms of cocaine per nonth; (2) the
purchase by Dani el Mral es of one kil ogramof cocaine; and (3) the
transportation of cocai ne by Dani el Mrales for $1000 per kil ogram
None of the possible deals discussed in that neeting were
consummated. |n 1985, Daniel Mrales was charged wth delivery of
a controlled substance, the April 1983 three-gram sale to the

Ranger; in March 1986 he pleaded quilty, received deferred

adj udi cati on, and was placed on probation for ten years.



On cross-exam nation, Mrales’ counsel repeatedly questioned
t he Ranger about whether he had attenpted to “lure” Morales into
commtting nore serious crinmes, and asked the Ranger if he was
famliar with the law of entrapnent. On redirect, over Daniel
Moral es’ objection, the Ranger testified that Mrales was
predi sposed to commt the crinme of delivery of cocaine.

The Governnent al so presented the testinony of a DEA Speci al
Agent, who testified that, while acting in an undercover capacity,
he met with Daniel Mrales at Papa’s Garage on May 5 and July 5,
1991, and on August 26 and 27, 1992, to discuss the purchase of
cocaine. Daniel Mrales was arrested shortly after the final
nmeeting, at which he had agreed to supply ten kilograns to the
Agent. (Al though Dani el Moral es objected at trial to the adm ssion
of the Agent’s testinony because it was not connected tenporally to
the time period covered by the alleged conspiracy and conti nui ng
crimnal enterprise, he does not contend on appeal that the
testinony was admtted erroneously. Needl ess to say, he has
abandoned that objection. E.g., United States v. Krout, 66 F.3d
1420, 1432 (5th G r. 1995) (because appellant “did not truly
devel op” point “in his brief, the point is abandoned”), cert.
denied, = US _ , 116 S. C. 963 (1996); United States wv.
Lucien, 61 F. 3d 366, 370 (5th Cr. 1995) (although appellant raised
argunent in the district court, “he has abandoned ... [that]

argunent on appeal by failing to adequately brief the issue”);



United States v. Beaunont, 972 F. 2d 553, 563 (5th Cr. 1992) (where
appel l ant began his brief with the assertion that the evidence was
insufficient to convict him but failed to make any argunent
what soever to support that contention, the issue was abandoned),
cert. denied, 507 U S. 1020, 1054 (1993).)

a.

Dani el Mrales contends that the district court erred by
admtting the Ranger’s testinony because it was too renvote. W
di sagree. “Although the renoteness of the extrinsic acts evi dence
may weaken its probative value, the age of [a] prior conviction
does not bar its use under Rule 404.” United States v. Broussard,
80 F. 3d at 1040 (uphol di ng adm ssi on of evidence of one defendant’s
prior conviction which was nore than ten years old). It is true
that the conversations occurred 11 years before the trial; but,
they occurred only a little over two years prior to the inception
of the charged conspiracy, which covered August 1985 through
Novenber 1989.

b.

Daniel Mrales contends further that proof of the 1983
incident should have been |limted to the fact of his 1986
convi ction, because the evidence of his use of cocaine shed no
Iight on his know edge of a conspiracy to possess cocai ne. Again,
we di sagree. The evidence of his personal cocaine use during the

April 1983 transaction “denonstrated [his] famliarity wwthillicit

- 10 -



drugs and was therefore relevant on the question of know edge”.
United States v. Lindell, 881 F.2d at 1319 (hol ding that evidence
of defendants’ personal cocaine use was relevant to know edge in
marij uana conspiracy prosecution).

C.

Next, Daniel Mrales asserts that the admssion of the
Ranger’s testinony about predisposition deprived him of a fair
trial, because the issue of entrapnent was collateral, and the
poi nt of cross-exam nation was not entrapnent, but the fact that
Dani el Mrales had not risento the bait offered. W find no abuse
of discretion.

Al t hough the point of counsel’s cross-exam nation obviously
was to show that Daniel Mrales had not taken advantage of the
Ranger’s offer of the opportunity to commt crines involving | arge
anounts of cocaine, it also could be interpreted nost reasonably as
inplying that the Ranger had attenpted to entrap Daniel Morales
into conmtting nore serious crines. In light of the Ranger’s
testinony on direct exam nation that the three grans purchased from
Dani el Morales in April 1983 (the transaction that fornmed the basis
for his 1986 conviction) were intended as a sanple, and that the
purpose of that transaction was to allow him to determne the
quality and value of the cocaine, the questions also could be
interpreted reasonably as inplying that Daniel Mrales’ conviction

for delivery of cocai ne was the product of entrapnent, because the



purchase of a sanple carries with it the inplication that it is
only part of a larger quantity to be purchased if the sanpl e proves
satisfactory. Accordingly, the district court did not abuse its
discretion by permtting the Governnent, on redirect exam nation,
to elicit testinony that Daniel Mrales was predi sposed to commt
the crinme of delivery of cocaine.

d.

Dani el Moral es contends that the Ranger’s testinony “had no
probative val ue and was substantially outwei ghed by the danger of
unfair prejudice” because his counsel stipulated in his witten
objection to the adm ssion of extraneous offenses that he was not
contesting the question of intent. It is well-settled in this
circuit that “[t]he nmere entry of a not guilty plea in a conspiracy
case raises the issue of intent sufficiently to justify the
adm ssibility of extrinsic offense evidence.” United States V.
Broussard, 80 F.3d at 1040. Such evidence is adm ssible unless the
defendant “affirmatively take[s] the issue of intent out of the
case.” United States v. Roberts, 619 F.2d 379, 383 (5th Cr. 1980)
(internal quotations and citation omtted). “Faced wth a plea of
not guilty, the prosecution is under no obligation to wait and see
whet her the defendant argues the non-existence of an el enent of
crime before the prosecution presents evidence establishing that

element.” United States v. Buchanan, 633 F.2d 423, 426 (5th Cr

1980), cert. denied, 451 U S. 912 (1981).
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Contrary to the assertion in his brief, Daniel Morales’
counsel did not stipulate, in his witten objection or at any ot her
time, that he was not contesting the question of intent. 1In his
witten objection, he stated only that “Mirales is not raising a
defense of m stake or accident, and therefore the issue of intent
is not one that is before this jury.” And, at a hearing on the
adm ssibility of the evidence, counsel stated:

We're not contesting that M. Moral es had sone
i nnocent intent in being around cocai ne. I
don't think that any of the defendants are
taking that position.... Yet the Governnent

is seeking to justify the inclusion of all
this extrenely prejudicial evidence, as if we

were taking that position. M. Moral es’
defense is that the Governnent is failing to
fulfill i1ts burden of proof.... W' re not

saying that he didn't have the intent. W
have not said that he did not have know edge
or expertise in matters relating to cocaine.
And surely, there has been an overwhel m ng
anount of evidence on the fact that there was
sone kind of agreenent between the co-
conspirators and M. Morales.
Those statenents are not enough to affirmatively renove the
i ssue of intent, because intent was an essential elenent that the
Gover nnent had the burden of proving. Cf. Roberts, 619 F.2d at 383
(stating that counsel’s indication in his notion to exclude
extrinsic offense evidence that he would not actively contest the
i ssue of intent was insufficient to affirmatively renove the issue
fromthe case, because “[t]hat alone did not reduce the burden on

the prosecution to establish intent, as an el enent of the offense,

beyond a reasonabl e doubt”).



e.
Part of the analysis in weighing the probative value of Rule
404(b) evidence against its prejudicial effect “hinges upon the
governnent’s need for the testinony to prove intent.” United
States v. Henthorn, 815 F.2d 304, 308 (5th Cr. 1987). Qur court
has uphel d the adm ssion of such evidence agai nst defendants who
attack the credibility of the Governnent’s w tnesses. See id.
United States v. Buchanan, 70 F.3d 818, 831 (5th Cr. 1995), cert.
denied, = US |, 116 S. C. 1340, 1366 (1996). Daniel Morales
contends that the district court unfairly considered his co-
defendants’ attacks on the credibility of the Governnent’s
W tnesses in assessing the Governnent’s need for the Rule 404(b)
evi dence, because his counsel tried tolimt his cross-exam nation
and had no control over his co-defendants’ cross-exam nation.
Although it is true that, during cross-exan nation, Dani el
Mrales did not attack the credibility of the Governnent’s
Wi tnesses to the sane extent as did his co-defendants, counsel’s
openi ng statenent, presented prior tothe Governnent’ s presentation
of evidence, is consistent with his co-defendants’ thene of
attenpting to persuade the jury that the Governnent’s w tnesses
were unworthy of belief. Counsel suggested that Darryl Canpbell’s
motive for testifying was that he had “devel oped an intense
homesi ckness for the fancy cars that the Governnent attorneys have

al ready descri bed and that he much preferred to be out driving them
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than ensconced in sone humlity inside the walls of a federal
correctional institution.” Counsel stated further:

Now, | don’t want to bore you with this thene

that you ve already heard from sone of the

other |awers that everybody who gets near

Darryl Canpbell sonehow ends up com ng out of

it as though he’s been rolling around in a pig

sty. The notive for that is yet to be shown

on cross-exam nati on.
Counsel also suggested that Canpbell’s incarceration gave him a
nmotive to fabricate his expected testinony agai nst Dani el Morales:

There is a trenendous infl ationary effect

from being |ocked up in prison if you think

your creative witing skills wll get you

free, even if it neans everybody you ever

knew, including a car nechanic, goes down the

tubes in the process.
Accordingly, the district court did not abuse its discretion by
considering the attacks on the credibility of the Governnent’s
W tnesses in assessing the Governnent’s need for the Rule 404(b)
evi dence.

2.

Al t hough Anerico Moral es asserts that the district court erred
by admtting Rul e 404(b) evidence against him he does not specify
any such evidence; instead, he purports to adopt Daniel Morales’
contentions regarding the adm ssion of such evidence. At ora
argunent, counsel acknow edged that evidence of Anmerico Morales’
March 1987 conviction was intrinsic and, therefore, outside the

scope of Rule 404(b). Accordingly, he challenges only the Rule

404(b) evidence admtted against Daniel Mrales, asserting that,
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because they are brothers, there was a “spillover” effect. This
contention is unavailing; the jury was instructed that the evidence
coul d be considered only agai nst the defendant agai nst whomit was
of fered, and not agai nst the other defendants.

L1,

For the foregoing reasons, the judgnents are

AFFI RVED.



