UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20698
Summary Cal endar

FRANK E. VWHI TE,
Pl ai ntiff-Appellant,
VERSUS
RHONE- POULENC BASI C CHEM CALS CO., ET AL.
Def endant s,
RHONE- POULENC BASI C CHEM CALS COMPANY
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District Texas

(CA-H 92- 3151)
(March 1, 1995)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant, Frank E. Wite ("Wite") appeals the
district court's grant of sunmary judgnent for Defendant-Appell ee,
Rhone- Poul enc Basic Chem cals Conpany ("Rhone-Poul enc"). Wi te

also alleges that the district court erred in dismssing Local 4-

Local Rule 47.5 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



277 of the G| Chemcal and Atom c Wrkers International Union
AFL-CI O ("the Union"). Finding no error, we affirm
FACTS

Rhone- Poul enc operates an industrial chemcal plant in
Houst on, Texas. Wiite worked at that plant as a preventative
mai nt enance technician. On January 29, 1991, after approxi mately
17 years of enploynent by Rhone-Poul enc, White was term nated for
violating work rules that prohibited fighting or causing a fight,
and i nsubordi nati on.

On the norning of January 29, 1991, Wite and Arthur Buske
("Buske"), a maintenance foreman who was not White's supervisor,
were involved in a verbal exchange in which Wiite used profanities
and make derogatory remarks about Buske. After this incident,
Buske i nforned White that he was suspended and requested that Wite
| eave the prem ses.

White i nstead went to the nmai ntenance office, where plaintiff
and Buske net Bobby Fayle, Wite's supervisor. Wite continued to
use vulgarities and appeared on the verge of losing his self-
control. The nmai ntenance manager, Gavi n Fl oyd, and t he nmai nt enance
supervisor, Roger Cine, were also at the maintenance office
Floyd told Wiite to | eave the plant, but Wiite refused and i nsi sted
on seeing the plant manager, W H Colvin ("Colvin"). Wite told
Col vin that Buske had been harassing him by foll ow ng him around
the plant, verbally abusing him and making racial slurs. Buske
denied this and clained that Wiite had used profanities and been

i nsubor di nat e.



After consulting with Wiite's supervisors, Colvin decided to
di scharge Wiite. Wite, through the Union, filed a grievance and
appeal ed the decision to discharge him The arbitrator found that
White fabricated the story that Buske had used vul gar | anguage or
made racial slurs, and upheld the decision to termnate Wite.

On Cctober 13, 1992, Wite, acting pro se, filed suit against
Rhone- Poul enc, the Union, and J. Gayle Chuml ey, the arbitrator who
heard his grievance. The district court dism ssed the case agai nst
Chum ey, and appointed an attorney to represent Wite. Wi te,
t hrough his appointed attorney noved to non-suit the Union, which
motion the district court granted. On April 13, 1994, the court
granted White's notionto allowhis attorney to withdraw, and all ow
hi mto proceed pro se, once again. Thereafter, Rhone-Poul enc filed
a nmotion for sunmmary judgnent. Wiite did not respond, and the
district court issued a nenorandum and order granting the summary
judgnent in favor of Rhone- Poul enc.

STANDARD COF REVI EW

In reviewing a grant of sunmary judgnent, this Court reviews
the record de novo. Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th
Cr.), cert. denied, 113 S.C. 82, 121 L.Ed.2d 46 (1992). Summary
judgnent is appropriate if no genuine i ssue of material fact exists
and the noving party is entitled to judgnent as a matter of |aw.
FED. R Qv. P. 56. The noving party bears the initial burden of
identifying those portions of the record which it believes
denonstrates the absence of a genuine issue for trial. Matsushita

v. Zenith Radio Corp. 475 U S. 574, 586-87, 106 S. Ct. 1348, 1355-



56, 89 L.Ed.2d 538 (1986). Where the noving party has net its
burden, the nonnovant nust cone forward with specific facts show ng
that there is a genuine issue for trial. | d. In deciding a
summary judgnent notion, the nonnovant's evidence is to be believed
and all justifiable inferences are to be drawn in his favor.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255, 106 S.Ct. 2505,
2513, 91 L. Ed.2d 202 (1986).
RACI AL DI SCRI M NATI ON

White clainms he was di scharged because of his race. W wll
assune, wth the district court, that Wi te's pl eadi ngs established
a prima facie case of race discrimnation. That is, that (1) heis
an African Anerican and therefore is a nenber of a protected cl ass;
(2) he was qualified to performthe job; (3) he was di scharged; and
(4) he was replaced by a person outside the protected class. See,
McDonnel | Douglas Corp. v. Geen, 411 U S. 792, 93 S .. 1817, 36
L. Ed. 2d 668 (1973).

Once Wiite satisfied this initial burden, the burden shifted
to Rhone-Poulenc to articulate a legitimate, nondiscrimnatory
reason for the discharge. Texas Dept. of Community Affairs v.
Burdi ne, 450 U. S. 248, 253, 101 S.C. 1089, 1093-94, 67 L. Ed.2d 207
(1981). Rhone-Poul enc net this burden by produci ng evidence that
Wi te was di scharged for using vulgarities, threatening Buske, and
i nsubor di nati on.

Once t he enpl oyer has articul ated a | egitimate,
nondi scrimnatory reason, the burden shifted back to Wite to

create a genuine issue of material fact that the enployer's



articul ated reasons were a pretext for discharging himbecause of
his race. White relies on evidence in the record that Caucasi an
enpl oyees were di sciplined for repeated viol ati ons of conpany rul es
with reprimnds and suspensions, while he was discharged on the
basis of one incident, after many years of enploynent with an
unbl em shed di sciplinary record. A plaintiff who relies on the
treat nent of ot her enpl oyees nust showthat such treatnment occurred
under "nearly identical circunstances."” Little v. Republic
Refining Co., Ltd., 924 F.2d 93, 97 (5th G r. 1991). The record
i ncl udes evi dence that one individual fought with a co-worker, but
not a nmenber of managenent. Another individual cursed a co-worKker,
but |i kewi se was not insubordinate with a nenber of managenent. A
third individual was disciplined for failing to follow standard
operating procedures by |eaving machines running inproperly. The
i nstances of treatnment of other enployees cited by Wite are not
sufficiently anal ogous to the circunstances of Wiite's dischargeto
create a genuine issue of material fact in regard to whether the
reasons articulated for his discharge were a pretext for racial
di scrim nation.

White further contends that two racially derogatory conments
were made by Buske during their altercation and that there were
other racially derogatory remarks made to himin the workpl ace.
The record does not disclose when or by whom these additiona
remarks were made. Racially derogatory remarks nmade by a person
who did not participate in the decision to discharge a plaintiff do

not create a genuine issue of material fact on the question of



pretext. Normand v. Research Inst. of Anerica, Inc., 927 F. 2d 857,
864 n.3 (5th Cr. 1991). Colvin, the plant manager nade the
decision to fire Wite after consulting with Wiite's supervisors.
Buske was not one of his supervisors. Again, Wiite failed to
create a genuine issue of material fact on his racia
di scrimnation claim
COLLECTI VE BARGAI NI NG AGREEMENT

Wi te cl ai ns that Rhone-Poul enc violated the witten | anguage
in the collective bargaining agreenent ("CBA") and that the work
rul es under which he was termnated are "illegal" because they are
not contained in the CBA. This claimanounts to a cause of action
under 8§ 301 of the Labor-Managenent Rel ations Act (LMRA), 29 U. S. C.
§ 185. The district court held that his claimfor breach of the
CBA was tine-barred under DelCostello v. Int'l Brotherhood of
Teanmsters, 462 U. S. 151, 169, 103 S. Ct. 2281, 2293, 76 L.Ed.2d 476
(1983). In that case the Suprene Court applied the six-nonth
statute of limtations from§8 10(b) of the National Labor Rel ations
Act to a hybrid breach of collective bargaining agreenent/fair
representation claim The arbitrati on award was made on Sept enber
23, 1991 and Wite filed this |lawsuit on Cctober 13, 1992, nore
than six nonths later. The district court was correct in finding
the CBA claimwas tinme barred.

The district court further found that Wiite failed to create
a genuine issue of material fact with regard to whether the union
breached its duty of fair representation, a prerequisite to the

mai nt enance of a breach of CBA suit. W agree. Wite attached to



his original conplaint the grievance filed by the union, and the
union attorney's brief which was filed during the grievance
procedure. Wite's own pleadings, as well as other sunmary
j udgnent evidence indicate that the union fairly represented Wite.
Summary judgnent for Rhone-Poulenc on Wite's CBA claim was
appropriate. Gutierrez v. United Foods, Inc., 11 F.3d 556, 559 n.8
(5th Cir. 1994) (to maintain a suit against his enployer under 8§
301, an enployee nust prove the union breached its duty of fair
representation by acting in a "discrimnatory, di shonest,
arbitrary, or perfunctory manner.")
Dl SM SSAL OF THE UNI ON

White noved to dism ss the union pursuant to Federal Rule of
Cvil Procedure 41(a)(2), and the court granted the notion. W
reviewthat decision for abuse of discretion. Tenpl eton v. Nedl | oyd
Lines, 901 F.2d 1273, 1274-75 (5th Cr. 1990). An abuse of
di scretion may be found when (1) the court's decision is clearly
unreasonabl e, arbitrary or fanciful; (2) the decision is based on
an erroneous conclusion of law, (3) the court's findings are
clearly erroneous; or (4) the record contains no evidence upon
whi ch the court rationally could have based its decision. Hendler
v. United States, 952 F.2d 1364, 1380 (Fed. Gr. 1991). Wi te
bases his argunent on the allegation that he was not notified by
his attorney that the union would be non-suited, and did not give
his consent to the non-suit. There is no evidence in the record
t hat supports this claim or any ot her arguabl e bases that supports

a finding of abuse of discretion. W find that the district



court's dism ssal of the union was not an abuse of discretion.
CONCLUSI ON
For the foregoi ng reasons, the district court's final judgnent

dism ssing this action with prejudice is AFFI RVED.



