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Plaintiffs,
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(CA-H 92-2429 c/w 92-2792)

April 28, 1995)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM !

Dilip Kumar Paul appeals, pro se, the dism ssal of his qui tam
action under the False Cains Act, 31 U S. C. 88 3730, et seq. W
AFFI RM

| .

Paul was enpl oyed by PB-KBB, an engineering firm in May 1981.

In June 1982, PB-KBB and Parsons, Brinkerhoff, Quade & Dougl as,

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



Inc. (PBQ&D), forned a joint venture (PB/PB-KBB) and entered into
a contract with Battelle Menorial Institute (BM) to provide
architectural and engi neering design services for the construction
of exploratory shafts to investigate geological features of
potential nuclear waste disposal sites in salt formations. BM
assigned the contract to the United States Departnent of Energy
(DCOE), and PB/ PB-KBB submtted clains for paynent to DOE.

Paul was assigned to work as a mning engi neer on the joint
venture project in June 1982; was transferred to another division
of PB-KBB that July; and was di scharged that August. See Paul v.
P.B.-KB.B., Inc., 801 S.W2d 229, 229 (Tex. C. App. 1990). He
filed suit against PB-KBB in Texas state court, claimng that he
was wongfully discharged for his unwillingness to commt an
illegal act, alleging that the prelimnary study regarding the
shaft design "could've killed people", and that he was fired for
his objections to that project. 1d. The jury's verdict in favor
of PB-KBB was affirnmed on appeal in 1990. 1d. at 230.

I n August 1992, Paul filed a qui tam conplaint, pursuant to
the Fal se dains Act (FCA), agai nst PB-KBB and PBQ&D, cl ai m ng that
they knowi ngly presented, or caused to be presented, false or
fraudulent clainms to the United States Governnent. After he filed
a simlar conplaint against BM, the two acti ons were consol i dat ed.
The Governnent declined to intervene. The defendants noved to
dism ss, asserting, inter alia, that the action was barred by res

judicata; and the district court agreed. United States ex rel.



Paul v. Parsons, Brinkerhoff, Quade & Douglas, Inc., 860 F. Supp.
370 (S.D. Tex. 1994).
.

Paul contends that res judicata does not bar his action
because (1) the state court judgnent was void; (2) the parties to
the federal and state actions are not the sane; and (3) the two
actions do not constitute the sane cause of action.

The application of res judicata is an issue of |aw which we
review de novo. E.g., Schnueser v. Burkburnett Bank, 937 F.2d
1025, 1031 (5th CGr. 1991). "When applying the doctrine of res
judicata we | ook to the effect that a Texas state court would give
to a prior Texas state court judgnent." 1d. at 1031. Under Texas
I aw,

an exi sting final judgnent rendered upon the nerits
by a court of conpetent jurisdiction upon a matter
wthinits jurisdictionis conclusive of the rights
of the parties in all other actions on the points
at issue and adjudicated in the first suit.
Further, the rule of res judicata in Texas bars
litigation of all issues connected with a cause of
action or defense which, with the use of diligence,
m ght have been tried in a fornmer action as well as
t hose which were actually tried.
ld. (quoting Abbott Laboratories v. Gavis, 470 S.W2d 639, 642
(Tex. 1971)).
A

Paul contends that the state judgnent was not a final judgnent
on the nerits, but instead was voi d, because the state court |acked
subject matter and in personam jurisdiction over indispensable
parties; and that PB-KBB fraudulently obtained the judgnent.

Because he did not raise these issues in the district court, we
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decline to exercise our discretion to consider them See Hi ghl ands
Ins. Co. v. National Union Fire Ins. Co., 27 F.3d 1027, 1031-32

(5th Gr. 1994) (applying, in civil case, plain error analysis of

United States v. Oano, _ US | 113 S. . 1770 (1993)),
cert. denied, = US | 115 S C. 903 (1995).
B

Next, Paul contends that there is no identity of parties
because PBQ&D and BM were not parties to the state action.?2 The
identity-of-parties test is satisfied, not only as to parties to
the earlier litigation, but also as to those in privity with them
See Soto v. Phillips, 836 S.W2d 266, 269 (Tex. C. App. 1992).

Paul asserts that PBQ&D and PB-KBB are jointly and severally
liable as joint venturers, and that BM, as general contractor, is
vicariously liable for the actions of its subcontractor, PB/ PB-KBB
As the district court noted, the all egati ons agai nst the def endants
are "virtually identical". 860 F. Supp. at 373. W agree with the
district court that there is privity anong the defendants. See
Soto, 836 S.W2d at 270 ("Wen the allegation is that the parties
were in a vicarious relationship, ... a judgnent for the principal
bars a later suit against the agent").

C.
Finally, Paul contends that "the clains in the instant case

are different than those tried in the Texas state court". He

2 For the first tinme on appeal, Paul asserts that the Governnent
is a party to the suit and was not in privity with the parties to
the state action. Even if we were to exercise our discretion to
consider this assertion, we would find it frivol ous, because the
Governnent declined to intervene in this action.
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mai ntains that he could not have asserted his FCA clains in the
state action because federal courts have exclusive jurisdiction
over such cl ai ns.

[U nder Texas law a different cause of action is
one that proceeds not only on a sufficiently
different |egal theory but also on a sufficiently
different factual footing as not to require the
trial of facts material to the former suit; that
is, an action that can be maintained even if all

the disputed factual issues raised in the
plaintiff's original conplaint are conceded in the
defendant's favor .... A different cause of action

is not nerely a different theory of recovery; it
should differ in the theories of recovery, the
operative facts, and the neasure of recovery.
Hogue v. Royse Cty, TX, 939 F.2d 1249, 1253 (5th G r. 1991)
(internal quotation marks and citations omtted).

Paul 's FCA action arises fromthe sane operative facts which
gave rise to the prior state action -- activities connected to the
contract between BM and the joint venture regarding prelimnary
designs for nuclear waste disposal shafts. In his state action
Paul alleged that he was discharged because he refused to commt
the illegal act of certifying the plans and specifications for the
prelimnary design. Paul, 801 S.W2d at 229-30. In the instant
action, Paul alleges that PBQ&D and BM participated with PB-KBB in
commtting the illegal acts of certifying the plans for the
prelimnary design. Accordingly, the operative facts underlying
the two actions are the sane. Paul's assertion that he could not

have asserted his FCA claine in the state court action 1is

erroneous; state courts have concurrent jurisdiction over FCA



clains. See United States ex rel. Hartigan v. Pal unbo Bros., Inc.,
797 F. Supp. 624, 631-32 (N.D. Ill. 1992).3
L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

3 The parties have fil ed nunerous noti ons and cross-notions, all
of which are deni ed.



