UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-20627
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
JAIME J. MACI NNI'S,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(H94-CV-1469 (H91-CR-5))

) (June 7, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM !
Jaime Maclnnis (Appellant), appeals pro se from the final
j udgnent of the district court granting the governnent's notion for
summary judgnent, and denying Appellant relief on his 28 U S.C. 8§
2255 notion.?2 W affirm

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

2 The district court denied Appellant's notion to proceed in
forma pauperis on appeal. Appellant subsequently paid the filing
fee and filed a brief addressing the nerits of his 28 U S.C. § 2255
not i on. Based on the Appellant's financial resources, and the
|argely frivolous nature of this appeal, we find that the district
court did not abuse its discretion by denying Appellant's notionto



| . BACKGROUND

I n August 1991, Appellant plead guilty to aiding and abetting
possession with intent to distribute in excess of 100 kil ograns of
marijuana in violation of 21 U S.C. 88 841(a)(1) and (b)(1)(A) and
18 US.C 8§ 2, and to aiding and abetting noney |aundering in
violation of 18 U S C. 8§ 1956(a)(1)(A) and 18 U.S.C. § 2
(respectively counts 2 and 4 of a 5 count indictnent). Appellant
was sentenced to concurrent terns of 78 nonths incarceration, four
years of supervised rel ease and a $25, 000 fi ne.

Under the terns of his plea agreenent, the governnent agreed,
inter alia, to:

(a) Dismss counts 1, 3 and 5 of the indictnent; and

(b) File a notion for a downward departure, pursuant to

US S G § 5Ki1.1, if Appellant provided "substanti al

assistance" and in the event that the notion is

"necessary to fulfill its obligations under Paragraph

13(d). Par agraph 13(d) provides that "the Governnent

w il recommend that | be sentenced to no nore than eight

(8) years confinenent in the custody of the Attorney

General of the United States for Counts Two (2) and Four
(4) of the Indictnent.”

(enphasi s supplied). In a handwitten addendum the governnent
agreed to:
(a) "[Rlecommend that, for quideline calculations, | be

credited with only the anount of drugs | possessed, 632.8
I bs or 287.7 kilogranms of marijuana and not the full
anount possessed by the co-conspirators”; and

(b) Stipulatethat Appel l ant "accepts responsibility for
hi s conduct."

appeal in forma pauperis. C. Carson v. Polley, 689 F.2d 562, 586
(5th Gr. 1982).




In a subsequent addendum to the plea agreenent, the governnent

further agreed to:

(a) Stipulate "that for guideline calculations, that
Def endant be credited with $196, 000. 00 rather than the
anount of noney involved in the total conspiracy."

(b) "[A]lbandon its intent to enhance the Defendant's
puni shnment based upon his prior convictions."

Appel lant raises two issues on appeal. First, Appellant
contends that the governnent breached the plea agreenent when:

a) it requested an upward departure based on conduct
outside the offense of conviction, outside the conduct
expressly stipulated by the governnent, and based on
di sm ssed counts;

b) it requested a sentence of 8 years of incarceration
and 4 years supervised release in direct contravention to
the witten plea agreenent which called for no nore than
8 years confinenent;

c) it entered information through the presentence
report from which one could infer nobre extensive
i nvol venent than expressly agreed to and stipulated in
the pl ea agreenent;

d) the Assistant United States Attorney at sentencing
filed a notion for downward departure and then in the
sane breath and sentence stated that in his opinion it
was not necessary but that he was doing so, so that the
Governnent coul d not be accused of breach of plea;

e) the governnent failed to inform the court of the
nature, value, and extent of Myvant's cooperation;

f) the governnent argued for a nobre severe sentence
based on prior convictions in direct contraventionto the
witten plea agreenent;
g) t he governnent through t he presentence report and at
the sentencing hearing argued against granting Movant
acceptance of responsibility.
Appel I ant next contends that he receive ineffective assistance of
counsel "when his attorney failed to press the plea breach claimto
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the district court and at appeal.” Al t hough Appellant's
contentions warrant little discussion, we shall address them
seriatim
1. ANALYSI S

Pursuant to 28 U. S.C. § 2255,

A prisoner in the custody under sentence of a court

establi shed by an Act of Congress claimng the right to

be rel eased upon the ground that the sentence was i nposed

in violation of the Constitution or laws of the United

States, or that the court was without jurisdiction to

i npose such sentence, or that the sentence was in excess

of the maxi mumall owed by | aw, or is otherw se subject to

collateral attack, nmay nove the court which inposed the

sentence to vacate, set aside or correct the sentence.
The governnent has conceded that the alleged breaches of the plea
agreenent, if true, would constitute a denial of due process and
would result in a manifest mscarriage of justice. Appel | ees
thereby concede that the breach of plea agreenent clains are
cogni zable in a § 2255 proceeding.?®

A. Breach of Pl ea Agreenent

Whet her the conduct of the governnent violated the terns of a

pl ea agreenent is a question of law. See United States v. Watson,

988 F.2d 544, 548 (5th Cr. 1993), cert. denied, 114 S.C. 698

(1994). Appellant bears the burden of proving the underlying facts
establishing a breach of the agreenent by a preponderance of the
evi dence. Id. "In determning whether the terns of a plea

agreenent have been viol ated, the court nust determ ne whether the

3 As discussed nore fully bel ow, Appellee asserts a procedura
bar to Appellant's contention that the governnent breached the pl ea
agreenent by failing to describe the value, nature and extent of
Appel  ant' s cooperati on.



governnent's conduct is consistent with the parties' reasonable

understandi ng of the agreenent."” United States v. Valencia, 985

F.2d 758, 761 (5th GCr. 1993).
a) Request for upward departure based on conduct outside the
of fense of conviction, outside the conduct expressly
stipul ated by the governnent, and based on di sm ssed counts.
Appel l ant first argues that the governnent breached the terns
of the plea agreenent by urging the district court to apply a four
| evel "l eader or organizer" increase pursuant to U S.S. G § 3B1. 1.
We have previously held that a "challenge to a sentencing judge's
technical application of the sentencing guidelines my not be
raised in a 8 2255 proceeding....such questions are capable of

being raised on direct appeal and, further, do not inplicate any

constitutional issues." United States v. Faubion, 19 F. 3d 226, 233

(5th Gr. 1994)(footnote omtted).

In addition, we have already addressed this nmatter on direct
appeal and found that the district court properly applied the
guidelines. United States v. Maclnnis, No. 91-6319 (5th G r. Aug.

20, 1992)(per curiam. Appellant cites us to no portion of the
pl ea wherein the governnment agreed that it would not seek an
enhancenent for Appellant's role in the offense, and has therefore
failed to show that the governnent breached the plea agreenent.
The district court properly granted summary judgnent on this issue.

b) Request for sentence of 8 years of incarceration and
4 years supervised rel ease.

Appel I ant next contends that the governnent breached the plea
agreenent by requesting eight years of incarceration followed by
four years of supervised rel ease. Under Appellant's readi ng of the
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pl ea agreenent, the |anguage specifying "the Governnent wll
reconmend that | be sentenced to no nore than eight (8) years
confinenent in the custody of the Attorney General of the United
States" was intended to define an aggregate nmaximm for
i ncarceration and supervised rel ease.

Appel l ant's present reading of the plea agreenent is nothing
nmore than a post hoc attenpt to escape the terns of his plea. By
any reasonable definition, the term "confinenent" contenplates a
termof inprisonnent. Black's LawDi ctionary defines "confinenent"
as the "[s]tate of being confined; shut in; inprisoned.” Black's
Law Di ctionary 270 (5th ed. 1979). Appellant has fallen well short
of the burden required to show that the parties to the plea
agreenent intended the term "confinenent" to have anything other
than its ordinary nmeaning.* W find that the district court
properly granted summary judgnent on this issue.

c) Informationinthe presentence report inferring nore
ext ensi ve invol venent .

Appel I ant next contends that the governnent breached the plea
agreenent by participating in the preparation of a presentence
i nvestigation report (PSR) that fully reported Appellant's role in

the conspiracy. Appellant's argunent relies on United States v.

Nel son® wherein the Eleventh Circuit held that "the governnent

4 See United States v. Cates, 952 F.2d 149, 154 (5th GCr.
1992) ("This failure to conplain of what he now contends is the
fundanental provision in the plea agreenent suggests that Cates,
his attorney, and the prosecutor all shared an interpretation of
the plea agreenent which conports with that reached by the

magi strate here.")(enphasis in original).

s 837 F.2d 1519 (11th Gr. 1988).
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breached the respective plea agreenents by submtting a Statenent
of Facts in the presentence investigation reports which represented
the cul pability of the appell ants beyond the facts stipulated to in
the plea agreenents.” |d. at 1527.

Appel I ant m sapprehends the application of Nelson to his case
for at |east two reasons. First, the pleas in Nelson contained
specific recitations of fact that conflicted wth subsequent
recitations of fact contained in the respective PSRs. [|n contrast,
Appel lant's plea contained no stipulation of facts. Instead, the
governnent agreed that a specific quantity of marijuana and a

speci fi c anount of noney woul d be used for sentencing purposes. In

ot her words, the governnent nerely agreed to a particul ar base
offense level, it never stipulated to any facts relevant to the
Appel l ant's conduct. Second, we have previously held that the
gover nnment cannot agree to withhold factual information fromthe

district court. See United States v. Rivera, 879 F.2d 1247, 1252-

53 (5th Gr. 1989), cert. denied, 493 U. S. 998 (1989). Therefore,

it is clear that the governnent could not contract to |imt the
di scl osure of relevant conduct in the PSR The district court
properly granted summary judgnent on this issue.
d) Failure to zealously advocate nmotion for downward
departure, and Failure to inform the court of the nature
val ue, and extent of Moyvant's cooperation
Appel  ant next argues that the governnent eviscerated the
force and effect of its US S G 8§ 5KI1.1 notion by virtue its

conduct at sentencing. Specifically, Appellant contends that the

gover nnent breached the plea agreenent by stating, inter alia,




W believe that the facts are that it is not necessary to
file the 5K1.1. But, in an abundance of precaution, and
in order that the governnent cannot be accused of not
fulfilling its obligations pursuant to this negotiated
plea, | wll now file a 5K1.1 notion for dowward
departnent [sic] wth the governnent--and that is kind of
an i dea of wearing belts and suspenders bot h.

Appellant's argunent ignores the plain |anguage of his plea

agreenent. The governnent's obligation to file a 8 5K1.1 notion
arose only if tw conditions were satisfied. 1) That Appell ant

substantially cooperated, and 2) that such a notion was necessary
to keep Appellant's sentence within the agreed ei ght-year cap.
The governnment was of the inpression that neither of these
conditions had occurred. It was not satisfied that the Appell ant
had provi ded substantial assistance, and based on the guidelines
cal cul ations and fi ndi ngs of the PSR, Appell ant's nmaxi mnumgui del i ne
range was 97 nonths. On these facts, the governnent reasonably
questioned whether the notion was necessary. In fact, the
governnent's filing of the notion put the Appellant in a better
position than he woul d have ot herwi se been. Under the terns of the
pl ea agreenent, "the United States has the sole discretion to
determ ne whet her or not disclosure and testinony anounts to ful
cooperation within the terns of the Agreenent."” |In other words,
the government could easily have persisted in its belief that
Appel I ant had not fully cooperated, and thereby refused to submt
the 5K1.1. Instead, by filing the notion and remaining silent as
toits belief, the governnent gave the court discretion to downward

depart if it sawfit to do so.



In addition, the governnent contends that this issue is
procedurally barred because it is raised for the first tinme on
appeal . We have previously held that collateral relief under 8§
2255 cannot do service for an appeal.

A defendant can challenge his conviction after it is
presuned final only on issues of constitutional or
jurisdictional magni tude, and nay not raise an i ssue for
the first tine on collateral revieww thout show ng both
"cause" for his procedural defaul t, and "actua
prejudice" resulting from the error. This cause and
actual prejudice standard presents "a significantly
hi gher hurdle" than the "plain error" standard that we
apply on direct appeal.

United States v. Shaid, 937 F.2d 228, 232 (5th Cr. 1991)(en

banc) (citations and footnotes omtted). Even assuming, ad
arquendo, that Appellant can show cause, Appellant has failed to
establ i sh actual prejudice.

As stated previously, the record makes clear that the
governnent was of the opinion that Appellant had not provided
substantial assistance to the governnent, and therefore any
recitation of his cooperation would have been to his detrinent.
Appellant's lack of cooperation is further exenplified by the
probation officer's conclusions in the PSR In support of her
recommendati on that Appellant not be credited with acceptance of
responsibility, the probation officer reported "[Appellant]
m nim zed his invol venent to a degree that his adm ssion of guilty
only vaguely resenbles the investigative findings." Because the
failure to detail the extent of his cooperation worked to his

benefit rather than his prejudice, Appellant cannot show actual



prejudice. The district court correctly granted sumary judgnent
on this issue.

f) Argunment for a nore severe sentence based on prior
convi ctions

Under the terns of the addendum to the plea agreenent, the
gover nnent agreed that,

| f the Defendant persists in his pleato Count Il and IV

of the indictnment and fully cooperates in good faith with

t he Governnent, the Governnent will abandonits intent to

enhance the Defendant's puni shnment based upon his prior

convi ctions.
Appel | ant argues t hat the governnent breached the pl ea agreenent by
referring to the prior convictions while arguing that Appell ant
shoul d be sentenced to 96 nont hs, the maxi numagreed sent ence under
the plea agreenent. In the first instance, as previously
di scussed, the governnent was of the opinion that Appellant had not
fulfilled his obligation of "full cooperation” under the plea
agreenent, therefore it is questionable whether the governnent's

obligation ever arose.

Second, assum ng ad arguendo that the obligation arose, the

governnent's conduct can only be characterized as an inmateri al
breach of the plea agreenent. It is plain fromthe PSR, and the
motion filed by the governnment prior to the addendum that the
court was aware of the prior convictions. It is also plain from
the PSR that the prior convictions had no bearing on Appellant's
gui del i ne range--Appel | ant was sentenced using a crimnal history
category of |I. The governnent stipulated to a maxi nrum sentence of
96 nonths, and never argued that Appellant should receive a
sentence above the maximum Inplicit in the plea agreenent is the
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governnent's intention that Appellant be sentenced at or near the
maxi mum therefore the governnent's technical violation of the
addendumhad no actual affect on Appellant's expectations under the
pl ea agreenent. Because the plea agreenent does not appear to
"rest[] to any significant degree on [the] prom se or agreenent of
the prosecutor [to not refer to the previous convictions] so that
it can be said to be part of the i nducenent or consideration,"® any
breach caused by the governnent's action was sinply inmaterial. W
find no error inthe district court's grant of sunmary judgnent on
this issue.

g) Accept ance of responsibility.

Appellant's final allegation of a breach of the pl ea agreenent
rests on his assertion that the governnent breached the plea
agreenent by urging the district court not to give hima two point
reduction for acceptance of responsibility. Pursuant to a
handwitten addition to the plea agreenent, the governnent
stipulated that if Appellant "persists in his plea that he accepts
responsibility for his conduct.” At sentencing, the governnent
made the following comment regarding Appellant's acceptance of
responsibility,

And whet her or not he is given two points for acceptance

of responsibility, the Court should consider that. At

the very |lease [sic], the anpbunt should be a Level 28,

and maybe 30, and that's the governnment's position and we
believe the facts warrant that Your Honor.

6 Santobel o v. New York, 404 U.S. 257, 262, 92 S.Ct. 495, 499
(1971).
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In the first instance, we do not find that the above cited | anguage
anounted to a repudi ation of the terns of the plea agreenent. The
gover nnent never expressed or inplied that Appellant shoul d not be
given a two point reduction for acceptance of responsibility, but
rather sinply indicated that the district judge should consider
whet her or not the credit should be given. Such consideration was
plainly within the terms of the plea agreenent.’ Furthernore, the
court in fact gave the Appellant a two point reduction for
acceptance of responsibility, thus, any breach of the agreenent was
plainly not material. The district court correctly granted sunmary
judgnent on this issue.

B. | neffective Assi stance of Counsel

I n Appel lant's second argunent, he asserts that he was denied
his Sixth Amendnent right to effective assistance of counsel. To
show i neffective assi stance of counsel, Appellant nust showthat 1)
his counsel's performance fell below an objective standard of
reasonabl eness; and 2) counsel's deficient performance prejudiced

hi s def ense. See Strickland v. Washi ngton, 466 U. S. 668, 687-94

” W note that the plea agreenent, by its terns, is not binding on
the district court.

| understand that any statenent nmade by ny attorney, by
the attorney for the United States, or by any other
person concerning what sentence | mght receive IS NOT
BI NDI NG on the Court and that this plea is mde pursuant
to Rule 11(e)(1)(B) of the Federal Rules of Crimnal
Procedure. | understand that the Court nmay assess any
| awf ul sentence, including the maxi nrumsentence, for each
of the offenses charged against ne in the Superseding
i ndi ct nent.

(enphasi s supplied).
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(1984). To prove prejudice, Appellant nust show that counsel's
errors "rendered the result of the trial wunreliable or the

proceedi ng fundanental ly unfair." Lockhart v. Fretwell, 113 S. C

838, 844 (1993). In the non-capital sentencing context, Appellant
must show that "there is a reasonable probability that but for
trial counsel's errors the defendant's non-capital sentence would

have been significantly |l ess harsh.” Spriqggs v. Collins, 993 F. 2d

85, 88 (5th Gr. 1993). Failure to establish either deficient

performance or prejudice defeats the claim Strickland, 466 U S.

at 697.

Appel lant's clai mof ineffective assistance of counsel relies
on his assertion that his attorney failed to nmake any objection--
either at sentencing or on direct appeal--to the governnent's
nunmer ous breaches of the plea agreenent. As shown above, however,
no breach of the plea agreenent occurred, so Appell ant cannot show
cause. Furt hernore, Appellant cannot show prejudice. In fact,
Appellant's attorney negotiated a very favorable plea agreenent.
As stated by the trial court,

If you [Appellant] had gone to trial and been found

guilty just on Count Two, the marijuana case, you woul d

have been faci ng 235 nonths to serve, which is, according

to ny mathematics, nineteen years and seven nonths. And

because you've got a good | awer, who was able to work

out areally generous pl ea agreenent with the governnent,

the maxi numyou're facing is 96 nonths.

In fact, the district court sentenced Appellant to 78 nonths, the
low end of the guideline range. Appel lant affirnmed his

satisfaction with his attorney's representation at both the plea

and sentenci ng hearings, and his attorney's perfornmance was | auded
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by the trial court. Under the facts of this case, Appellant cannot
show either cause or prejudice, and the district court properly
granted sunmary judgnent in favor of the governnent.
[11. CONCLUSI ON

We find that Appellant has failed to show that the district
court erred in granting summary judgnent in favor of the governnent
on his 28 US. C 8§ 2255 claim We further find that because
Appellant's clains are largely frivol ous, and because he has fail ed
to show sufficient evidence of his indigent status, the district
court did not abuse its discretion by denying Appellant's notionto
appeal in forma pauperis. The judgnent of the district court is

AFFI RVED.
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