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PER CURI AM *
Anbr ose Onye Esogbue, Janes Aaron Martin, and Kelly Lyn
Boot he appeal their convictions and sentences for conspiracy,

wre fraud and noney | aundering. Finding no error, we affirm

"Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



BACKGROUND

A. FACTS

Janes Aaron Martin ("Martin"), Anbrose Onye Esogbue
("Esogbue") and Kelly Lyn Boothe ("Boothe") were participants in
a schene in which they attenpted to profit from an investnent
mechani sm known as a "self-liquidating |oan." Esogbue testified
as to the nechanics of self-liquidating | oans. Brokers such as
Esogbue woul d bring together a funding bank and a col |l ateral
bank. The fundi ng bank woul d purchase instrunents such as prine
bank notes before their maturity dates at a price higher than the
notes' current values but |ower than their face val ues; the
col l ateral banks woul d sell the unmatured notes to the funding
banks at | ess than face value to gain capital. The difference
bet ween the fundi ng bank's purchase price and the coll ateral
bank's sales price--known as the "fall out"--would provide
paynments for the brokers and funds used to support the business
ventures presented by investors. The nechanismis called a self-
i quidating | oan because when the banks purchase the notes, they
al so purchase the right to receive interest paynents before the
notes mature. Thus, the noney expended to buy a note wll be
repaid by the interiminterest paynents and the final principal
paynment. The participants in the schene collected fees from
i nvestors ostensibly to cover the expense of |ocating collateral
and fundi ng banks and setting up the transactions.

In 1990, Martin started his own | oan business in which he

found sources of capital for people who failed to receive | oans



fromtraditional sources. Martin held hinself out as an
attorney, although he was not, and he net with investors to
describe self-liquidating |oans and collect fees fromthose who
w shed to invest. Also in 1990, Boothe fornmed a credit

counsel ing conpany with Sam Harrison. \Wen that business proved
unsuccessful, Boothe began to procure clients for the self-
liquidating | oan investnents with Martin and, |later, on his own.
Boot he had | earned of the investnent nmechani smfrom Ferrel

Kimel ("Kinmrel").!?

Esogbue formed JARE | nvestnent Corporation in 1988, through
whi ch he participated in the arbitrage business. |In 1990,
Esogbue becane involved with self-liquidating |oans as an agent
for the Rothschild Financial House in Luxenmbourg. Martin would
di rect persons seeking business | oans to Esogbue, who woul d then
seek to put together self-liquidating |oan transactions. Martin
woul d send Esogbue fees which he collected frominvestors to
cover the expenses of creating the transactions.

Several investors lost |arge suns of noney that they had
entrusted to Martin, Boothe, and Esogbue. Martin, Boothe,
Esogbue and Kimmel prom sed investors large returns on their
i nvestnments to induce themto provide a commtnent fee to cover
expenses of structuring the transaction. None of the investors
received any return on their investnents, nor did they receive a

refund of their comm tnent fees. Bank records reveal that

. Kimel was indicted for his participation in the
schene; however, he is currently a fugitive fromjustice reported
to reside in Swtzerland.



Martin, Boothe, Esogbue and Kinmel took the investors' conm tnent
fees and spent them on personal expenses unrelated to the
transactions they purported to put together. The foll ow ng
investors testified for the governnent, and the prosecution was
based on their experiences: Steven Overstreet ("Overstreet"),
Kevin Pillard ("Pillard"), Alton Liao ("Liao"), and M chael Casey
(" Casey").

1. Overstreet

In 1985, Overstreet, an oil field equi pnent manufacturer
turned born-again Christian, sold all of his assets and invested
the proceeds in certificates of deposit. Overstreet net Boothe
because their wives were related and they attended the sane
church. Overstreet trusted Boot he because of their famly,
social and religious association. In October 1990, Boothe
interested Overstreet in investing in a business deal by
prom sing that if Overstreet invested $100, 000, he coul d nake
$110,000 in ten days, and an additional $500,000 in twenty-one
weeks.

On Cctober 17, 1990, Overstreet acconpani ed Boothe to a
nmeeting in Dallas at which Boothe, Kimmel, Joe Johnston, and
Martin were present. Martin identified hinself as the attorney
for Esogbue, who was identified as the mandate agent for
Rot hschil d Bank. After the self-liquidating |oan investnent was
expl ai ned, Overstreet agreed to invest $100, 000, although he
admtted that he did not understand the transaction. Boothe

prom sed Overstreet a total refund if the deal fell through



Subsequent |y, Overstreet invested an additional $260,000 with
Boot he. Overstreet repeatedly asked Boothe and Martin about the
return on his investnent, but they explained that the deal was
del ayed.

The governnent traced Overstreet's funds through bank
records and wire transfers. Martin transferred approxi mately
$207, 000 to Esogbue's account; the remai nder was used by Martin,
Ki el , and Boot he to pay personal expenses and busi ness expenses
unrel ated to Overstreet's transaction. Overstreet never saw any
return on his investnments. He lost a total of $360,000 in the
i nvest ment schene.

2. Pillard

In late 1990, Pillard, a general contractor in Hawaii, was
seeking $3 mllion to finance a beach-front devel opment known as
the Hlo Project. Pillard net wwth Kinmel and Martin and agreed
to pay a fee to cover expenses they would incur in putting
together a $10 mllion |l oan transaction for him Pillard wred
$160,000 to Kimel's bank account; Kimel subsequently
transferred $145,000 to Martin's account, part of which Martin
further distributed to Esogbue. Kinmel repeatedly reschedul ed
closing on the loan, and after he received Pillard s $160, 000, he
was no | onger avail able when Pillard called. In July 1991,
Pillard asked Kimel by fax to either fund the loan or return his
$160, 000. In Cctober 1991, Kimel advised Pillard that Esogbue
had Pillard's fee. When Pillard later called Martin and Ki mel,

he | earned their phones had been di sconnected. Pillard called



Esogbue, and Esogbue told Pillard that he was unfamliar with his
transaction. Pillard never received the loan or a refund of his
$160, 000 fee.

3. Liao

In 1990, Liao, a Plano, Texas businessman, sought funding to
purchase a parcel of real estate in Menphis, Tennessee for $1.4
mllion and to devel op a shopping center on the land at a cost of
$4.5 million. Liao contacted Martin about a nortgage |oan at the
suggestion of his business associate, Robert WIlcox. Mrtin
explained the self-liquidating |oan to Liao, and prom sed to
deliver either a $4.5 mllion loan or the refund of Liao's
$150, 000 commitnent fee within thirty days. On Novenber 2, 1990,
Li ao agreed to the proposal and delivered a $150, 000 cashier's
check to Martin, which he understood would be used to pay
expenses related to the transaction. Martin transferred $82, 000
to Esogbue and used the renai nder to pay expenses unrelated to
Li ao' s transacti on.

Liao's | oan had not been funded by Decenber 1990, but Martin
explained to Liao that it was nerely delayed. Martin told Liao
t hat Esogbue, a "prince" from N geria whose famly had ties to
the Rothschild Bank of France, was putting the deal together.
Liao and Wl cox repeatedly contacted Martin about the | oan, but
Martin told themthey were jeopardizing the deal. Martin also
told Liao to communicate directly wth Esogbue.

Subsequently Martin and Boothe convinced Liao to invest an

addi tional $200,000 with them Again, this noney was to be used



to pay expenses of creating a self-liquidating | oan transaction;
however, bank records and wire transfers reveal that Martin
transferred sone of the noney to Esogbue, Boothe transferred sone
of the noney to Kimmel, and the renmai nder was used by Martin and
Boot he to pay personal expenses. After Liao repeatedly asked
about his investnent, Kimel agreed to repay Liao's noney in July
1991; however, it was never refunded. Liao |lost a total of
$360, 000.

4. Casey

In March 1990, M chael Casey, a Massachusetts busi nessnman,
contacted Delton Heath about obtaining a $5.5 million |loan to buy
a doubl e- A basebal | franchise and to build a stadiumin
Bi nghant on, New York. Heath introduced Casey to Kinmmel. Ki nmel
expl ained self-liquidating | oans, and required Casey to put up
$150, 000 to cover expenses, which would be returned in full if
the transaction failed to close. Kimel transferred $75, 000 of
Casey's noney to Boothe and nade ot her paynents unrelated to
Casey's transaction. Casey net Kinmmel and Boothe in New York for
the first tinme on January 6, 1992, intending to close the deal.
They told himthat the transaction had been del ayed. Casey's
| oan transaction never materialized and his $150, 000 was never

r ef unded.

B. PROCEDURE
On January 31, 1994, a superseding indictnent was entered in

the Southern District of Texas, Houston D vision, charging



Esogbue, Martin, and Boothe with conspiracy to commt wire fraud
and noney |aundering in violation of 18 U S.C. § 371 (count one),
six counts of wire fraud in violation of 18 U S.C. 88 2 and 1343
(counts two through seven), and four counts of nopney | aundering
inviolation of 18 U. S.C. 88 2 and 1956(a)(1)(A) (i) (counts eight
t hrough eleven). Before trial, the court dismssed counts five
and ei ght upon the governnent's notion. On April 20, 1994, the
verdi ct was rendered. Esogbue was found guilty of conspiracy
under count one, and wire fraud under counts two, three and
seven. Boothe was found guilty of conspiracy under count one,
wire fraud under counts three, four, and six, and noney
| aundering under counts nine and ten. Martin was found guilty of
conspi racy under count one, wire fraud under counts two, three
and seven, and noney | aundering under counts nine and el even.
Boothe filed a notion for new trial on August 8, 1994, which
apparently was never ruled on by the district court.

On August 11, 1994, the defendants were sentenced. Martin
was sentenced to six concurrent ternms of fifty-seven nonths
i nprisonnment and three years of supervised release, ordered to
pay $1,205,000 in restitution, and assessed $300. Esogbhue was
sentenced to four concurrent terns of thirty-seven nonths
i nprisonnment and three years of supervised release, ordered to
pay $980,000 in restitution, and assessed $200. Boothe was
sentenced to six concurrent terns of fifty-seven nonths
i nprisonnment and three years supervised rel ease, ordered to pay

$1,180,000 in restitution, and assessed $300. After judgment was



entered, Esogbue, Martin, and Boothe each filed a notice of

appeal to this court.

1. DI SCUSSI ON
A.  JURI SDI CTI ON OVER BOOTHE' S APPEAL

The first issue that we nust address is whether this court
has jurisdiction over Boothe's appeal. Federal Rule of Appellate
Procedure 4(b) governs the tineliness of an appeal in a crimnal
case. Rule 4(b) states in pertinent part:

| f a defendant nakes a tinely notion [for a new trial],
an appeal from a judgnent of conviction nmust be taken
wthin 10 days after the entry of the order disposing
of the last such notion outstanding, or within 10 days
after the entry of the judgnent of conviction,

whi chever is later. . . . A notice of appeal filed
after a court announces a decision, sentence, or order,
but before it disposes of any of the above notions, is
ineffective until the date of the entry of the order

di sposing of the |last such notion outstanding, or until
the date of the entry of the judgnent of conviction,
whi chever is |ater.

Fed. R App. P. 4(b) (1995) (enphasis added).

On August 8, 1994, Boothe filed a notion for new trial under
Federal Rule of Crim nal Procedure 33. Boothe then filed a
noti ce of appeal of his conviction and sentence on August 22,
1994. The district court entered judgnent on Septenber 12, 1994.
However, the district court has not yet ruled on Boothe's notion
for newtrial. Under rule 4(b), Boothe's notice of appeal is
ineffective until the date of the entry of the order disposing of

his notion for newtrial. See United States v. @Grrison, 963

F.2d 1462, 1465-66 (11th G r.) (holding that notice of appeal is
ef fective despite the pendency of a notion for new trial, but
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noting that the appeal should be held in abeyance until the

di sposition of all notions in the district court), cert. denied,

113 S. C. 393 (1992); United States v. Varah, 952 F.2d 1181,

1183 (10th G r. 1991) (holding that "when a defendant files a
nmotion that tolls the tinme for appeal, the notion holds the
notice in abeyance and the notice becones effective upon

di sposition of the notion"); see also United States v. G eenwood,

974 F.2d 1449, 1468 n. 16 (5th Gr. 1992) (citing Garrison and
Varah with approval). Because Boothe's notice of appeal is not
effective until the district court disposes of his notion for new
trial, consideration of Boothe's appeal would be premature.
Therefore, we remand Boothe's case to the district court for
the limted purpose of allowing it to consider and rul e upon
Boot he's pending notion for newtrial. At the conclusion of such
proceedi ngs, a supplenental record shall be filed in this court.
Accordingly, the remainder of this opinion shall address

only issues raised in the appellate briefs of Martin and Esogbue.

B. VAR DRE

Martin argues that the district court abused its discretion
by inproperly restricting his attorney's voir dire of the jury
panel. During voir dire, the district court interrupted Martin's
counsel, asking her to rephrase her questions or disallow ng
questions. First, Martin's counsel asked the jurors: "is there
any kind of case, because of sone situation in your |ife, that

you think you woul d not be a good juror on." The court required

10



Martin's counsel to rephrase the question and relate it to the
facts of the present case. She did so, and one panel nenber
rai sed her hand, but the court reserved further questioning of
t hat panel nenber for later.2 The court also refused to allow
the jurors to share "an exanpl e of when [they] were accused of
doing sonething they really didn't do," or "what the saying
“innocent until proven guilty' neans to them" in response to
Martin's counsel's questions. Finally, the court disallowed the
question, "if it were up to you, would you have the governnent
prove defendants guilty or would you have the person prove that
they are innocent." Martin contends that the court's
interruptions and limtations on voir dire inpaired his ability
tointelligently exercise his challenges, and that such error is
reversi ble wi thout prejudice.

The district court has broad discretion in conducting voir
dire, and we review the court's decisions regardi ng the conduct
and scope of voir dire under an abuse of discretion standard.

United States v. Shannon, 21 F.3d 77, 82 (5th Cr.), cert.

denied, 115 S. . 260 (1994); United States v. Rodriquez, 993

F.2d 1170, 1176 (5th Gr. 1993), cert. denied, 114 S. C. 1547
(1994). "An abuse of discretion will be found when there is

i nsufficient questioning to produce sone basis for defense
counsel to exercise a reasonably know edgeabl e right of

chal l enge." Shannon, 21 F.3d at 82. The inpairnent of the right

2 When t he panel nenber was | ater questioned further at
t he bench, no chal |l enge was nade.

11



to exercise perenptory challenges is reversible wthout a show ng

of prejudice. Knox v. Collins, 928 F.2d 657, 661 (5th Cr

1991).

We conclude that the district court did not abuse its
discretion in limting Martin's counsel's voir dire. The
district court questioned the jury panel as to whether they could
be fair and inpartial, described the nature of the crine charged,
and expl ai ned the burden of proof and the presunption of
i nnocence. Martin's counsel's questions about the burden of
proof were therefore repetitive of the court's voir dire.
Furthernore, the jury was exam ned by the attorneys on several
i ssues pertinent to the case. The jurors were questioned
concerni ng, anong other things, their experiences with | oans,
ri sky investnents, |aw enforcenent, and |awsuits. Thus, Martin's
counsel did obtain useful information with which to exercise
perenptory challenges. The fact that Martin's counsel was
prevented from asking three or four specific questions of the
panel did not render the trial fundanentally unfair. See

Wllians v. Collins, 16 F.3d 626, 636 (5th Gr.), cert. denied,

115 S. C. 42 (1994) ("Defense counsel's failure to obtain two
speci fic answers, noreover, given an otherw se thorough voir dire
exam nation, was not such a critical deficiency in the trial as
to deprive [the defendant] of fundanental fairness in the

exercise of perenptory strikes.").

12



C. D STRICT COURT' S QUESTI ONI NG OF W TNESSES

Martin next argues that the district court abused its
di scretion by inproperly questioning witnesses, and that, by
doing so, the court acted as an advocate for the governnent.
Esogbue adopts his co-appellant's argunent. Martin contends that
the district judge's questions indicated to the jury that the
judge believed that Martin was qguilty, citing excerpts fromthe
record in which the court did the follow ng: (1) questioned
Overstreet regarding his know edge of whether Martin invested his
own noney in self-liquidating |oans; (2) questioned Esogbue and
Liao about Martin's attendance at |aw school; (3) asked Liao
about Martin's association with Kimmel; (4) asked Sam Harri son,
"Did you think there was anything fishy going on at that tine?";
and (5) asked Liao if in dealing with Martin he "snelled a rat."

This circuit has described the role of a trial judge as
fol |l ows:

[T]he trial judge has a duty to conduct the trial

carefully, patiently, and inpartially. He nust be

above even the appearance of being partial to the

prosecution. On the other hand, a federal judge is not

a nere noderator of proceedings. He is a common | aw

judge . . . . He may comment on the evidence, may

question witnesses and elicit facts not yet adduced or

clarify those previously presented, and nay maintain

the pace of trial by interrupting or cutting off

counsel as a matter of discretion. Only when the

judge's conduct strays fromneutrality is the defendant

thereby denied a constitutionally fair trial.

United States v. Carpenter, 776 F.2d 1291, 1294 (5th G r. 1985)

(quoting Moore v. United States, 598 F.2d 439, 442 (5th Gr.

1979)). In determ ning whether the trial court maintained a
neutral position in its conduct before the jury, we nust exam ne

13



the record as a whole. Carpenter, 776 F.2d at 1294.
Furt hernore, because no objection was nade to the court's
coments by any defense counsel, we reviewthis claimfor plain

error. United States v. Puig-Infante, 19 F. 3d 929, 950 (5th

Cr.), cert. denied, 115 S. C. 180 (1994). "Plain error occurs

when the error is so obvious and substantial that failure to
notice and correct it would affect the fairness, integrity or
public reputation of judicial proceedings and would result in
mani fest injustice.” [|d.

After reviewing the entire record, we conclude that the
district judge's questioning of wi tnesses was not inproper. The
record as a whole denonstrates that the district judge maintained
a neutral position throughout the trial. H's questions to
W tnesses were nerely intended to assist the jury in
under st andi ng a conpl ex factual scenario. In asking these
gquestions, the district judge did not act as an advocate for the
governnent. He elicited answers from w tnesses on nmany occasi ons
ot her than those referenced in Martin's brief. Sone of the
judge's questions could be construed as hel pful to the
def endants; others as hel pful to the prosecution.

In the alternative, we hold that any inpropriety in the
district court's questioning did not rise to the level of plain
error. The district judge's questions were interspersed
t hroughout the testinony of several w tnesses. The district
judge's questions generally did not veer fromthe |line of

guestioning started by the attorney questioning that w tness at

14



the tine. Taken in context, it would have been obvious to the
jury that the district court's purpose in asking questions was to
clarify the witness's answer to the attorney's previous question
or line of questioning. Moreover, the effect of any inproper
questioning was | essened by the court's instructions to the jury
to disregard anything it may have said other than instructions on
the law, and that the jury was not to assunme by the court's
coments that it had any opinion on any issue in this case. See

Puig-Infante, 19 F.3d at 950; Carpenter, 776 F.2d at 1295; United

States v. Gonzales, 700 F.2d 196, 204 (5th Cr. 1983). In sum

the district judge's questioning did not deny Martin or Esogbue a

fundanentally fair trial

D.  EXCLUSION OF WTNESS'S PRI OR CRI M NAL RECORD

Martin and Esogbue also allege that the district court erred
in excluding fromevidence Overstreet's prior crimnal
convi ction. They argue that the court abused its discretion by
not applying the exception to the overage conviction rule for
convi ctions whose probative val ue substantially outwei ghs any
prejudice. Additionally, they contend that the exclusion of
Overstreet's conviction violated their Sixth Arendnent
Confrontation C ause rights.

Overstreet, one of the victins of the schene, testified on
behal f of the governnment as its first witness. On direct
exam nation, the governnent questioned Overstreet about his 1985

religious conversion and strong relationship to his church,
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attenpting to denonstrate that Overstreet had strong persona
reasons for trusting Boothe, a mnister in Overstreet's church.
The defendants sought to inpeach his testinony on cross-
exam nation by questioning Overstreet about a 1966 burglary
conviction. The defendants argue that they needed the prior
conviction to "show a different side of Overstreet than the
religious devotion portrayed by the governnent." Because the
conviction was over ten years old, the district court ruled that
it was inadm ssible under Federal Rule of Evidence 609.

We review the district court's rulings on the admssibility

of evidence for abuse of discretion. United States v. MAfee, 8

F.3d 1010, 1017 (5th Cr. 1993); United States v. Jardina, 747

F.2d 945, 950 (5th Cir. 1984), cert. denied, 470 U S. 1058

(1985). "Federal Rule of Evidence 609(a) allows a wtness's
credibility to be i npeached by evidence of prior convictions
puni shabl e by death or inprisonnent in excess of one year,
provi ded the court determ nes that the probative value of the
evi dence outweighs its prejudicial effect.” Fed. R Evid. 609;

United States v. Estes, 994 F.2d 147, 148 (5th Cr. 1993); United

States v. Turner, 960 F.2d 461, 465 (5th Cr. 1992). In
determ ni ng whet her an erroneous adm ssion of evidence is

harm ess error, we nust deci de whether the inadm ssible evidence
actually contributed to the jury's verdict; we will not reverse
unl ess the evidence had a substantial inpact on the verdict.

United States v. Gadison, 8 F.3d 186, 192 (5th G r. 1993).

16



"Federal Rule of Evidence 609(b) provides that evidence of
such convictions is not admssible if the conviction is nore than
ten years old, unless the court determ nes that the probative
val ue of the conviction substantially outweighs the prejudicial

effect." Estes, 994 F.2d at 148; United States v. Cathey, 591

F.2d 268, 274-75 (5th Gr. 1979). W have interpreted Rule
609(b) to nean that "the probative value of a conviction over ten
years old is outweighed by its prejudicial effect. Estes, 994
F.2d at 149. Overstreet's burglary conviction, entered in 1966,
was well over ten years old at the tinme of trial; therefore, it
was presunptively inadm ssible.

The defendants additionally argue that, even if the district
court properly applied the Federal Rules of Evidence, the
exclusion of Overstreet's burglary conviction violated their
Si xth Amendnent rights to confront the w tnesses agai nst them
"The Confrontation Cl ause of the Sixth Arendnent guarantees a
crimnal defendant the right to cross-exam ne the w tnesses

arrayed against him" United States v. Pace, 10 F.3d 1106, 1113

(5th Gr. 1993). However, the Sixth Amendnent does not guarantee
t hat defendants may cross-exam ne adverse w tnesses "in whatever

way and to whatever extent the defense may wish." United States

v. Wallace, 32 F.3d 921, 926 (5th G r. 1994). Alleged violations
of the Confrontation Cl ause are subject to harml ess error

analysis. United States v. MCorm ck, 54 F.3d 214, 219 (5th Cr.

1995) .
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We need not decide whether the district court abused its
discretion by finding that the probative value of this al nost 28-
year-ol d conviction did not substantially outweighed its
prejudicial effect. Nor need we deci de whet her the excl usion of
the conviction violated the defendants Confrontati on C ause
rights. Rather, we conclude that any such error was harnl ess.
Even if Overstreet's 1966 conviction had been admtted, and the
jury had entirely discredited Overstreet's testinony, other
evi dence was presented corroborating Overstreet's testinony which
the jury could have believed, including docunentary evi dence and
the testinony of Sam Harrison. Furthernore, the defendants were
able to thoroughly chall enge Overstreet on cross-exam nation
regardi ng every aspect of his direct testinony, including his
relationship with his church and his reasons for trusting Boot he.
Accordingly, we hold that if the district court abused its
di scretion or violated Martin's and Esogbue's Confrontation
Cl ause rights by excluding Overstreet's 1966 burglary conviction,

such error was harm ess.

E.  SUFFI C ENCY OF THE EVI DENCE

Martin and Esogbue additionally contend that there was
insufficient evidence to support their convictions. The scope of
our review of the sufficiency of the evidence after conviction by
ajury is narrow W nust affirmif a reasonable trier of fact
coul d have found that the evidence established guilt beyond a

r easonabl e doubt. United States v. Mergerson, 4 F.3d 337, 341
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(5th Gr. 1993), cert. denied, 114 S. C. 1310 (1994). W nust

consider the evidence in the light nost favorable to the
governnent, including all reasonable inferences that can be drawn

fromthe evidence. United States v. Pigrum 922 F.2d 249, 253

(5th Gr.), cert. denied, 500 U S. 936 (1991). The evidence need

not excl ude every reasonabl e hypot hesis of innocence or be wholly
i nconsi stent with every concl usion except that of guilt, and the
jury is free to choose anong reasonabl e constructions of the
evidence. 1d. at 254. On the other hand, if the evidence,
viewed in the |ight nost favorable to the prosecution, gives
equal or nearly equal circunstantial support to a theory of guilt
and a theory of innocence, we nust reverse the conviction.

United States v. Sanchez, 961 F.2d 1169, 1173 (5th Cr.), cert.

denied, 113 S. Ct. 330 (1992).

1. Conspiracy

Esogbue and Martin were both convicted, under count one, of
conspiracy to comnmt wire fraud and noney |l aundering in violation
of 18 U S.C. § 371.® To prove a conspiracy, the governnent nust
denonstrate: (1) an agreenent between two or nore persons to

violate the law, (2) that the defendant had know edge of the

3 Section 371 provides in relevant part:

If two or nore persons conspire either to commt any

of fense against the United States, or to defraud the
United States, or any agency thereof in any manner or
for any purpose, and one or nore of such persons do any
act to effect the object of the conspiracy, each shal
be fined under this title or inprisoned not nore than
five years, or both.

18 U.S.C. § 371 (Supp. 1995).
19



agreenent; and (3) that the defendant voluntarily participated in

the conspiracy. United States v. Casilla, 20 F.3d 600, 603 (5th

Cr.), cert. denied, 115 S. C. 240 (1994). The jury may infer

an agreenent fromcircunstantial evidence. United States v.

Chavez, 947 F.2d 742, 745 (5th Cr. 1991). Both Martin and
Esogbue contend that the governnent failed to prove that they
entered an agreenent with the intent to defraud.

The jury could have reasonably inferred fromthe evi dence
that Martin and Esogbue were know ng participants in a schene to
defraud investors and borrowers. The evidence denonstrates that
Martin, Boothe and Kinmel nmet with prospective investors and
borrowers such as Overstreet, Pillard and Liao and prom sed
either great returns on their investnent or |arge | oans for
projects presented by the borrowers. Overstreet, Pillard, and
Liao testified that they were persuaded by these representations
to pay commtnent fees to Martin, Kimel and Boothe ranging from
$100, 000 to $150, 000 per transaction. Martin and the others
fal sely represented that the commtnent fees would be used only
to pay expenses directly related to the transaction and woul d be
refunded if the deals fell through. However, the evidence showed
that Martin, Esogbue and the others used the conmtnent fees to
pay personal expenses unrelated to the | oan transactions, and
spent these funds al nost i mmedi ately upon receipt. The evidence
al so denonstrated that Martin, Esogbue, Kimel and Boothe, by
facsimle, tel ephone conversation, and personal neeting,

repeatedly assured the investors and borrowers that their noney
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woul d be forthcom ng, explained the absence of funding as nere
del ays, and convinced the investors and borrowers to hold out for
additional tinme. No investor ever received a profit fromhis

i nvestnment, no | oan prom sed was ever funded and no investor or
borrower was reinbursed his commtnent fee. The fact that none
of the investnents or | oan deals advanced by the defendants ever
resulted in financial benefit to the victins is evidence of

Martin's and Esogbue's intent to defraud the victins. See United

States v. Aggarwal, 17 F.3d 737, 741 (5th Gr. 1994) (specific

intent to defraud can be inferred from evidence that none of the
victins ever received the promsed return). Fromthis evidence,
the jury could have inferred that Martin entered an agreenent
with the other defendants to defraud the investors.

Al t hough Esogbue never net personally with investors, Martin
represented Esogbue to the investors as the mandate agent
responsi ble for structuring the transactions. The evidence al so
showed that a portion of each commtnent fee was transferred to
Esogbue, and that Esogbue used this noney i mediately to pay
expenses unrelated to the transaction at hand. Fromthe evidence
t hat Esogbue was represented as working on these transactions,
and that he received and spent the noney provided by the
investors, the jury could also have inferred that Esogbue
know ngly participated in the schene to defraud.

Therefore, the evidence is sufficient to support Martin's
and Esogbue's convictions for conspiracy.

2. Wre Fraud
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Martin and Esogbue were convicted of three counts of aiding
and abetting wire fraud in violation of 18 U.S.C. 8§ 2% and
13435 -count two (a wire transfer of $160,000 fromPillard's
account to Kimmel's Chanpion Financial Corporation ("CFC")
account at Anmeriway Bank on April 12, 1991), count three (a wre
transfer of $190,000 fromAlton Liao to CFC on May 24, 1991), and
count seven (a facsimle communication fromPillard to Kimel on
July 26, 1991, confirmng a tel ephone conversation which
i ndi cated that Esogbue would reveal his identity to ensure

Pillard that the | oan would go through).

4 Section 2 provides:

(a) Whoever commts an offense against the United
States or aids, abets, counsels, commands, induces or
procures its conmm ssion, is punishable as a principal.

(b) Whoever willfully causes an act to be done which if
directly perfornmed by himor another would be an

of fense against the United States, is punishable as a
principal .

18 U.S.C. § 2 (1969).
5 Section 1343 provides:

Whoever, having devised or intending to devise any
schene or artifice to defraud, or for obtaining noney
or property, transmts or causes to be transmtted by
means of wire, radio, or television communication in
interstate or foreign commerce, any witings, signs,
signals, pictures or sounds for the purpose of
executing such schene or artifice, shall be fined under
this title or inprisoned not nore than five years, or
both. If the violation affects a financi al
institution, such person shall be fined not nore than
$1, 000, 000 or inprisoned not nore than 30 years, or
bot h.

18 U.S.C. § 1343 (Supp. 1995).
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A person who aids or abets the conmssion of a crine is
puni shable as a principal. 18 U S. C. 8 2. To prove aiding and
abetting, the governnent nust show that the defendant: (1)
associated with the crimnal venture; (2) participated in the
venture; and (3) sought by action to nmake the venture succeed.

United States v. Laury, 49 F.3d 145, 151 (5th GCr.), cert.

denied, 116 S. . 162 (1995); Chavez, 947 F.2d at 746. "[T]he
sane evidence will [usually] support both a conspiracy and an
ai ding and abetting conviction." Chavez, 947 F.2d at 746.

To establish that a defendant commtted wre fraud in
violation of 18 U.S.C. 8§ 1343, the governnent nust prove that the
def endant (1) used or caused the use of wire communications (2)

in furtherance of a schene to defraud. United States v. Ragan,

24 F.3d 657, 659 (5th Gr. 1994); United States v. Dula, 989 F.2d

772, 778 (5th Gir. 1992), cert. denied, 114 S. O. 172 (1993).

Esogbue again contends that the governnent failed to prove
that he had the intent to defraud. Martin argues that he did not
participate in the wire transfers in counts two, three, or the
facsim |l e conmuni cation in count seven; rather, that Pillard
comuni cated primarily with Kimel, and that Liao communi cated
primarily with Boothe. However, "[o]nce nenbership in a schene
to defraud is established, a knowing participant is |iable for
any wire conmmuni cati on which subsequently takes place or which
previously took place in connection with the schene.” Dula, 989
F.2d at 774. The governnent need not show that Martin or Esogbue

personal ly caused the wire transfers or facsimle conmunication
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to support the wire fraud convictions; rather, the governnment
must show that wi re communi cations were used in furtherance of a
schene to defraud and that Martin and Esogbue participated in the
schenme to defraud.

Martin's and Esogbue's involvenent in the overall schene to
defraud investors was established by the evidence discussed in
reference to count one. In addition, with respect to counts two
and seven, the evidence clearly denonstrates that wire
communi cations were used in a schene to defraud Pillard--he was
i nduced to transfer by wire $160,000 to Kinmel. Wen Pillard
expressed concern that the deal was not |legitinmate or would not
go through, he was persuaded not to give up by Kinmel's prom se
over the tel ephone that Esogbue would reveal his identity to
renew Pillard' s confidence; Pillard confirmed this prom se by
facsimle communi cation. The evidence further denonstrates that
Martin and Ki mrel used deception to induce Pillard to provide
funds. Part of the deception involved the explanation that the
funding for the I oan was com ng from JARE | nvest nents, a conpany
owned by Esogbue, and a conmtnent letter that Pillard received
by fax which stated that Martin would be handling the closing.
Esogbue' s involvenent in defrauding Pillard is further
est abl i shed by bank records which show that he received a portion
of the funds wired by Pillard to Kinmel. Martin spoke with
Pillard by phone and encouraged himto send the noney to cover
the expenses of setting up the loan. Part of the noney received

by Kimrel fromPillard was transferred to Martin and Esogbue, who
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used the noney for expenses unrelated to procuring a |oan for
Pillard.

Wth respect to count three, the bank records introduced
into evidence clearly establish that Liao wire transferred
$190,000 to Kimel's CFC account after being persuaded by Martin
that if he provided this noney for expenses, Martin could find
funding for a $4.5 mllion loan. Martin falsely represented to
Liao that he was an attorney, and stated that he was paid by the
fundi ng party--which he represented to be Esogbue. Martin
estimated in a witten agreenent that the expenses needed to set
up the transaction, and to be taken out of the "retainer"
provi ded by Liao, would approximate $20,000. Martin sent a copy
of this agreenent to Esogbue. Later on, Martin, Boothe and
Ki el persuaded Liao to invest nore noney with them including
t he $190,000 that was wire transferred to Kimel's CFC account.
These funds were distributed to Martin and Esogbue. Because of
the earlier letter, Esogbue knew that these funds were only to be
spent on expenses necessary to Liao's transaction. However,
Esogbue, |ike Martin, used these funds to cover personal and
unrel at ed expenses.

The evi dence denonstrates that the wire communications in
counts two, three and seven were nmade in furtherance of a schene
to defraud and that Martin and Esogbue participated in the schene
to defraud. Therefore, the evidence is sufficient to support
Martin's and Esogbue's convictions for wire fraud under counts

two, three, and seven.
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3. Mbney Launderi ng

Martin was al so convicted for two counts of aiding and
abetting noney laundering in violation of 18 U S.C. 88 2 and
1956(a) (1) (A) (i)b-count nine (a wire transfer of $10,000 from
Kimmel's CFC account to Jerry Layne on May 30, 1991) and count
el even (a transfer of $1000 fromthe CFC account to Ben Doyle on
April 15, 1991).

To convict a defendant of noney | aundering, the governnment
must prove that the defendant: "(1) knew that the property
involved in a financial transaction represented the proceeds of
unl awful activity; (2) conducted or attenpted to conduct a
financial transaction which in fact involved the proceeds of
specified unlawful activity; and (3) did so with the intent to

pronote the carrying on of the unlawful activity." United States

v. Restive, 8 F.3d 274, 280 (5th Gr. 1993) (citing 18 U S.C. §
1956(a) (1) (A)(i)), cert. denied, 115 S. . 54 (1994). Again, to

prove ai ding and abetting, the governnent nust show that the

defendant: (1) associated with the crimnal venture; (2)

6 Section 1956 provides in relevant part:

(a) (1) Woever, knowing that the property involved in a
financial transaction represents the proceeds of sone
formof unlawful activity, conducts or attenpts to
conduct such a financial transaction which in fact
i nvol ves the proceeds of specified unlawful activity--
(A (i) with the intent to pronote the
carrying on of specified unlawful activity;
oo shall be sentenced to a fine of not nore than
$500, 000 or twice the value of the property involved in
the transaction, whichever is greater, or inprisonnent
for not nore than twenty years, or both.

18 U.S.C. § 1956(a)(1) (A (i) (Supp. 1995).
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participated in the venture; and (3) sought by action to nmake the
venture succeed. Laury, 49 F.3d at 151; Chavez, 947 F.2d at 746.
"[T] he sane evidence will [usually] support both a conspiracy and
an aiding and abetting conviction." Chavez, 947 F.2d at 746.

Martin's conviction for noney | aundering under count nine
involved a wire transfer of $10,000 from Ki mel's CFC account to
Jerry Layne on May 30, 1991. Bank records denonstrated that on
May 24, 1991, Liao wired $190,000 to Kimel's CFC account--the
basis of Martin's and Esogbue's convictions for wire fraud under
count three. After this noney was deposited, Kimrel transferred
$10,000 of it fromthe CFC account to Jerry Layne on May 30,

1991. Thus, the noney transferred to Jerry Layne constituted
proceeds of the schene to defraud Liao. Jerry Layne had net with
Liao, while Kimmel purportedly was in New York to conplete the
transaction. Layne was supposed to help Liao keep in touch with
Boothe and Kimel. A jury could reasonably infer that the

$10, 000 paynment to Layne was in return for his services in
keeping Liao interested in the deal --thus, the paynent was made
in furtherance of the scheme to defraud. Thus, the evidence was
sufficient to support Martin's conviction for noney |aundering
under count nine.

Martin's conviction for noney | aundering under count el even
involved a wire transfer of $1,000 to Ben Doyl e ("Doyle") from
Kimmel's CFC account on April 15, 1991. Ben Doyle had faxed a
letter of reference for Kimel to Pillard, falsely representing

that he had secured a |l oan through Kimmel. Doyle also told

27



Pillard over the tel ephone that he had received a $1.3 nillion

| oan through Kimel for his enployee | easing business. After
Pillard received these assurances, he met with Kimmel at Martin's
office to discuss a possible transaction. Kimel represented to
Pillard that Martin was the attorney who woul d handl e the
transaction. On April 12, 1991, Pillard deposited $160,000 into
Kimel's CFC account. Soon after, Kimel transferred $1, 000 from
this account to Doyle. The noney used to make the paynent to
Doyl e constituted proceeds of the schene to defraud Pillard, in
which Martin had participated. Because Doyle had fal sely
represented to Pillard that he had successfully conpleted a | oan
transaction with Kimmel, the jury could reasonably infer that the
$1, 000 paynent to Doyle was in return for Doyle's assistance in
inducing Pillard to invest--therefore the paynent was in
furtherance of the schene to defraud. Therefore, the evidence
was sufficient to support Martin's conviction for noney

| aunderi ng under count el even.

E.  SENTENCI NG

1. Esogbue's Rel evant Conduct

Esogbue argues that the district court erred in determ ning
that he was responsible for |osses totalling $980, 000.

A sentencing court's factual findings nmust be supported by a
preponderance of the evidence, and we revi ew such findi ngs under

the clearly erroneous standard. United States v. MCaskey, 9

F.3d 368, 372 (5th Cr. 1993), cert. denied, 114 S. C. 1565
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(1994). The sentencing court's interpretations of the
gui del i nes, being conclusions of |law, are reviewed de novo.
McCaskey, 9 F.3d at 372.

The district court's determ nation of what constitutes
rel evant conduct for sentencing purposes is subject to the

"clearly erroneous" standard of review. United States v. Lokey,

945 F. 2d 825, 839 (5th Cr. 1991). Relevant conduct for
conspiratorial activity includes all reasonably foreseeable acts
of others in furtherance of jointly undertaken crimnal activity.

US SG 8 1B1.3(a)(1)(B); United States v. Carreon, 11 F.3d

1225, 1230 (5th Gr. 1994). "The cunul ative |oss produced by a
comon schene or course of conduct should be used in determ ning
the offense level . . . ." US S G § 2F1.1, comentary, n.6.
"[T] he | oss need not be determned with precision. The court
need only nake a reasonable estimate of the loss . . . for
exanpl e, [such estinmate] nay be based on the approxi mate nunber
of victinse and an estinmate of the average loss to each victim"

ld. n.8; see United States v. Hill, 42 F.3d 914, 919 (5th G

1995) .

The district court, adopting the findings of the Presentence
Report ("PSR'), found that the total loss attributable to Esogbue
was $980, 000, resulting in a sentence of thirty-seven nonths
pursuant to U.S.S.G 8§ 2F1.1(J). The PSR determ ned the
follow ng individual |osses for each of the victins: Overstreet
($360, 000), Liao ($375,000), Pate ($160,000), Pillard ($160,000),
and Casey ($150,000), totalling $1,205,000. The PSR held Esogbue
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responsi bl e only for $980, 000, as the anpbunt of |oss with which
Esogbue was directly involved. |In answer to objections, the
probation officer revealed that he did not include in his

cal cul ati on of Esogbue's rel evant conduct the foll ow ng | osses:
(1) Overstreet's $50,000 paynent to Boothe on March 1, 1991; (2)
$25, 000 of Liao's $375,000 | oss, because Martin paid this anount
to the IRS; and (3) Casey's $150,000 | oss. The $980, 000 figure
conmes fromthe exclusion of these three itenms fromthe tota
cumul ative loss of all the victins.

In adopting the PSR, the district court nmade a reasonabl e
estimate of the total |oss attributable to Esogbue as rel evant
conduct for purposes of determning his sentence. Under count
one of the indictnent, Esogbue was convicted of conspiring with
Martin, Boothe and Kinmel to commt wire fraud and noney
| aundering by inducing individuals, including but not limted to
Overstreet and Liao, to invest funds with them and fal sely
representing that these investnents would provide quick and | arge
returns. The evidence at trial denonstrated Esogbue's
i nvol venent with Overstreet, Pillard and Liao. Even if Esogbue
was only held responsible for these individuals' |osses, their
conbi ned | osses total $895,000. Therefore, $980,000 is a
reasonabl e estimate of the total | osses which can be attributed
to Esogbue, based on his conspiracy conviction and the evidence
related specifically to Esogbue.

2. Restitution
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Esogbue additionally argues that the district court erred in
ordering himto pay restitution on |osses resulting from conduct
that was beyond the specific offenses for which he was convi cted.

A district court can order restitution only for the |oss
caused by the specific conduct that is the basis of the offense

of convicti on. Hughey v. United States, 495 U. S. 411, 413

(1990). The district court's inclusion of all |osses caused by a

schene to defraud satisfies the Hughey requirenent when the

schene is specifically defined in the indictnent. United States

v. Stouffer, 986 F.2d 916, 927 (5th Cr.), cert. denied, 114 S.

Ct. 115 (1993); see also United States v. Pepper, 51 F.3d 469,

473 (5th Gr. 1995) (where the schene to defraud is specifically
described in the indictnent, the district court can award
restitution to victinms not nanmed in the indictnent). Because
Esogbue was convicted of conspiracy to coomit wire fraud and
nmoney | aunderi ng, and because the scope and duration of the
conspiracy were sufficiently delineated in the indictnent, the
district court did not err in holding Esogbue responsible for
restitution of $980,000, to be divided anong all the victins of
the conspiracy and representing their cunul ative | osses. The
district court's restitution order was not clearly erroneous
because it was based on the total | osses caused by the entire
schene as defined in the indictnent--a conspiracy to conmt wre
fraud and noney | aundering occurring fromon or about Cctober 1,
1990, until on or about August 30, 1992, and during which several

victins, including but not limted to Overstreet and Liao, were
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defrauded. The $980,000 is a reasonable estimte of the
cunul ative | osses of all of the victins of the schene to defraud.
As Esogbue was convicted on the conspiracy account, the district

court's restitution order was not erroneous.

I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the convictions and
sentences of Martin and Esogbue. W REMAND Boothe's case to the
district court with instructions to rule on Boothe's notion for
new trial within thirty days after the issuance of our nandate.

AFFI RVED in part, REMANDED in part.

32



