IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20599
Summary Cal endar

CAROLYN SUE JOHNSTON, ET AL.,
Plaintiffs,

CAROLYN SUE JOHNSTON
Pl ai ntiff-Appellant,

ver sus

HARRI S COUNTY APPRAI SAL DI STRI CT,
ET AL.,

Def endant s,
HARRI S COUNTY APPRAI SAL DI STRI CT,
JAMES ROBI NSON, GEORGE N. WYCHE and
QJY GRI SCov

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA- H 92- 3159)

(June 2, 1995)
Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *
Johnston first contends that the district court erred by

granting summary judgnent on her state |law clains. She argues that

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



she has an i nplied cause of action for damages pursuant to the free
speech and due course of | aw provisions of the Texas Constitution.
Alternatively, she contends that the district court should have
remanded her state law clains to state court because of the
unsettled state of Texas |aw Johnston's contention mnust be
rej ected.

The Texas Constitution provides no inplicit cause of action

for danmages. Gty of Beaunont v. Bouillion, 38 Tex. Sup. C. J.

282, 1995 Tex. LEXIS 13 at *14-*25 (Tex. 1995). It is true that in
ldoux v. Lamar Univ. System No. 93-5163 (5th Cr., Sep. 28,

1994) (unpubl i shed), we reversed the dismssal of a plaintiff's
Texas constitutional clains because of the unsettl ed state of Texas

| aw. ld. at 13-15, but that was before Bouillion. Bouillion is

di spositive of Johnston's state law claimon its nerits.

Wth respect to Johnston's First Anmendnent claimthe only
remai ni ng constitutional claimshe raises on appeal —-we agree that
she failed to carry her burden to defeat summary judgnent in favor
of the defendant Robi nson—+the only defendant whose conduct she
chal | enges on appeal.

Johnston's evidence fails to show that, at the tine of her
di scharge, Robi nson knew t hat Johnston had ever exerci sed her First
Amendnent rights by speaking out to other persons concerning the
matters relating to HSA, Lindsay, or POGO Consequently, she
failed to show that Robinson's discharge of her was notivated by

her exercise of her First Amendnent rights.



Finally, Johnston contends that the district court erred by
i nposi ng costs on her. The appell ees contend that this court | acks
jurisdiction to consider Johnston's contention because Johnston
failed to file a notice of appeal followng the inposition of
costs. The appellees al so contend that the i nposition of costs was
a proper exercise of the district court's discretion.

Johnston's notice of appeal fromthe grant of sumrmary judgnent
was premature regarding the order awardi ng costs. The notice of

appeal, however, was effective as to that order. See Carter v.

Ceneral Motors, 983 F.2d 40, 42 (5th Cr. 1993)(j udgnent announced

but court deferred disposition of notion for costs).

Cenerally, "costs other than attorneys' fees shall be all owed
as of course to the prevailing party unless the court otherw se
directs[.]" Fep. R GQv. P. 54(d)(1). "The district court has w de
di scretion in awardi ng costs, and [this court] wll not disturbits
deci sion absent a clear show ng of abuse of discretion." Carter,
983 F.2d at 44.

Johnston contends that her clains were legitimate; that
summary judgnment does not automatically support inposition of
costs; and that the appellees cannot denonstrate that her belief
that she is being deprived of her constitutional rights is w thout
foundati on. Notw thstandi ng these argunents, she has neverthel ess
not made a clear showing of an abuse of discretion in awarding
costs agai nst her.

AFFI RMED



