UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20539
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
MOHAMVAD AHVAD HAMVAD,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 94- 2336; CR- H 90- 305- 2)

(April 11, 1995)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Mohammad Ahnmad Hanmad appeals the district court's summary
dismssal of his motion to vacate, set aside, or correct his
sentence. W AFFI RM

| .

Hammad and ot hers were charged in a 20-count indictnent with
conspiracy (count 1), and aiding and abetting in connection with
t he unaut horized use of access devices (counts 2-20). After the

presentation of evidence, Hanmad noved for a judgnent of acquittal

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



on all counts, which was granted in part. He was convicted and
sentenced on the renaining eight counts. Hanmmad's conviction and
sentence were affirned. United States v. Hammad, No. 92-2326 (5th
Gir. May 11, 1993).

Hammad sought to have his sentence vacated, set aside, or
corrected pursuant to 28 U S.C § 2255. After considering the
motion along with the record of the crimnal proceeding, the
district court concluded that Hammad was not entitled to relief.
Accordingly, and pursuant to Rule 4(b) of the Rules Governing
Section 2255 Proceedings, the court dism ssed summarily Hammad's
not i on.

1.

"This Court consistently requires district courts to state
findings and conclusions for their rulings on notions to vacate
sentence filed under 28 U . S.C. 8§ 2255." United States v. Daly, 823
F.2d 871, 872 (5th Gr. 1987). Such findings are normally
"“indi spensable to appellate review.'" Id. (quoting Hart v. United
States, 565 F.2d 360, 362 (5th Cr. 1978)). "[Unless the record
conclusively shows that the petitioner is entitled to no relief,
the district court nust set out his findings of fact and
concl usi ons of |aw when ruling on a 8§ 2255 notion." United States
v. Edwards, 711 F.2d 633, 633 (5th Cr. 1983). As hereinafter
di scussed, our review of the record reflects that Hammad is
entitled to no relief; and, thus, the district court properly

di sm ssed his notion.



Hammad received a sentence of 60 nonths for the conspiracy
count and a concurrent sentence of 71 nonths for the seven aiding
and abetting counts.? Hammad contends that his trial counse
rendered ineffective assistance by failing to proffer mtigating
evidence that would have caused the district court either to
sentence himat the |ower end of the applicable sentencing range,
or to depart downward outside that range. Specifically, he clains
his trial counsel knew that he was a paid informant for the FBI
that he was a "nole" in a Palestinian terrorist organi zation
operating in the United States, and that he helped to thwart
several terrorists plots, including the bonbing of the federal
bui l ding in Houston, Texas, the assassination of an Israeli prine
mnister, and the bonbing of the El Al airline termnal in New
Yor k.

The two wel |l known conponents for an i neffective assi stance of
counsel claimare deficient performnce, and prejudice. Strickland
v. Washington, 466 U S. 668, 687 (1984). The prejudice prong
focuses on whether the all egedly deficient performance renders the
results unreliable or the proceedi ngs fundanentally unfair. As the
Suprene Court noted recently,

an analysis focussing solely on nere outcone
determ nation, wthout attention to whether the
result of the proceeding was fundanentally unfair
or unreliable, is defective. To set aside a

conviction or sentence solely because the outcone
woul d have been different but for counsel's error

2 Based on t he Sent enci ng Gui del i nes, Hanmad recei ved an of f ense
| evel of 23 and a crimnal history category of IIl; the applicable
gui del i ne range was 57 to 71 nonths.
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may grant the defendant a windfall to which the | aw
does not entitle him

Lockhart v. Fretwell, _  US _, 113 S. . 838, 842-43
(1993). Moreover, for prejudice in the sentencing context, a
petitioner nust show "a reasonable probability that but for trial
counsel's [alleged] errors the defendant's non-capital sentence
woul d have been significantly |ess harsh.” United States .
Segler, 37 F.3d 1131, 1136 (5th Cr. 1994) (quoting Spriggs V.
Collins, 993 F.2d 85, 88 (5th Cir. 1993)).

The constitutional right to effective assistance of counsel
"iI's recogni zed not for its own sake, but because of the effect it
has on the ability of the accused to receive a fair trial. Absent
sone effect of chall enged conduct on the reliability of the trial
process, the Sixth Anmendnent guarantee is generally not
inplicated."” Fretwell, _  US at __ , 113 S C. at 842.
"Unreliability or unfairness does not result if the ineffectiveness
of counsel does not deprive the defendant of any substantive or
procedural right to which the law entitles him" Id. at __ , 113
S. . at 844.

Hammad does not claim a deprivation of a substantive or
procedural right to which the lawentitles him The sentence that
the district court inposed was within the guideline range; it was
legal. United States v. Mro, 29 F. 3d 194, 198-99 (5th Gr. 1994)
("a claimon appeal that a sentencing judge refused to depart from
t he Gui deli nes and i nposed a | awful sentence provi des no ground for
relief"); United States v. Rojas, 868 F.2d 1409, 1410 (5th Gr.
1989) (sane). Accordingly, Hammad has failed to claim any

- 4 -



prejudice resulting from the alleged ineffective assistance of
counsel .
L1,
For the foregoing reasons, we
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