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Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *

Rondri ck Lamar Wal | ace appeals his conviction by a jury of
conspiracy with intent to distribute in excess of fifty grans of
cocaine in violation of 21 U S.C. 88 841(a)(1), 841(b)(1)(A) and

846, aiding and abetting the possession with intent to distribute

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



in excess of fifty grans of cocaine in violation of 21 U S. C. 88
841(a) (1), 841(b)(1)(A) and 18 U.S.C. §8 2(a), and the use of a
firearmduring the commssion of a drug-trafficking offense in

violation of 18 U.S.C. § 924(c)(1). W affirm

|.  FACTUAL AND PROCEDURAL BACKGROUND

On June 16, 1993, Wallace and two fenal e conpani ons, Cherry
Lynn Smth and Nicole Brown, pulled into the parking | ot of a
St op-N-Go conveni ence store in a Vol kswagen Jetta driven by
Wal | ace. Federal Drug Enforcenent Agents were nonitoring the
trio fromundercover positions. Smth exited the car and entered
t he conveni ence store. DEA Special Agent Norris Rogers, who was
serving as an undercover crack cocai ne purchaser, had arranged,
t hrough a serious of antecedent phone conversations and neetings
wth Smth, to purchase four to seven ounces of crack cocaine
fromSmth that day. Special Agent Rogers entered the backseat
of the Jetta on the driver's side and began speaking to Wall ace
and Smth. After a few nonents, Brown exited the car and entered
t he conveni ence store, |eaving Wall ace and Speci al Agent Rogers
alone in the car. At trial, an audiotape, a videotape, and the
testi nony of Special Agent Rogers revealed that Wallace told
Speci al Agent Rogers that he wanted $2, 600 and handed Speci al
Agent Rogers a clear plastic bag containing four one-ounce
"cooki e- shaped" pieces of crack cocaine. Wallace also told
Speci al Agent Rogers that he could supply up to two kil ograns of

crack cocai ne per week through either Brown or Smth. Speci al



Agent Rogers agreed to purchase the four crack cookies and told
Wal | ace that he would have to return to his car in order to get
the noney. Special Agent Rogers exited the car and gave an
arrest signal to his fell ow agents.

As Wal | ace was being arrested, a DEA agent asked himif he
had any weapons. Willace replied that he had a revol ver inside a
phone bag in the front of the Jetta. Agents thereafter seized a
.38 cal i ber weapon secreted inside the unzi ppered portion of a
bl ack cellular phone bag. The gun was | ocated within arnms reach
of the driver's seat and was found to contain five rounds of
hol | ow point bullets. A DEA |laboratory report determ ned that
the plastic bag handed to Special Agent Rogers by Wall ace
contained a total of 126 grans of crack cocai ne.

Wl | ace was subsequently indicted on three counts: (1)
conspiracy to possess with an intent to distribute in excess of
fifty grans of cocaine in violation of 21 U S.C. 88 841(a)(1),
841(b) (1) (A and 846; (2) aiding and abetting the possession with
an intent to distribute in excess of fifty grans of cocaine in
violation of 21 U.S.C. 88 841(a)(1), 841(b)(1)(A and 18 U S.C. 8§
2(a) ; and (3) the use of a firearmduring the comm ssion of a
drug trafficking offense in violation of 18 U S.C. 8 924(c)(1).

A jury found Wallace guilty on all three counts and the district
court sentenced himto a total of 211 nonths inprisonnent, with
151 nonths each for counts one and two to run concurrently, plus

an additional 60 nonths for count three to run consecutively.



1. ANALYSIS

Wl | ace rai ses essentially five points of error on appeal:
(1) the district court abused its discretion by limting the
scope of Wallace's voir dire; (2) the district court erred as a
matter of |aw by denying Wall ace's challenge of a juror for
cause; (3) there was insufficient evidence for a reasonable jury
to find Wall ace guilty of violating 18 U S.C. 8§ 924(c)(1); (4)
his conviction under 18 U.S. C. § 924(c)(1) violated the Double
Jeopardy O ause; and (5) his indictnent contained a fatally
defective variance. W shall proceed to address each of these

argunents in turn.

A. Voir Dire.

Wal | ace argues that his right to an inpartial jury was
i npai red because the district court, during voir dire, prevented
hi mfrom nmeani ngfully exercising his perenptory chall enges.
Specifically, Wallace contends that the district court
pretermtted his questioning of certain jurors regarding the
burden of proof in count three (i.e., the 8 924(c) offense of
using or carrying a firearmduring and in relation to a drug
trafficking crinme), which in turn thwarted his ability to revea
the prospective jurors' m sperceptions or bias.

During voir dire, Wallace's counsel posed the followng to
the venire pool:

My question to you is: If you felt |ike sonebody was
guilty of a drug offense, is your mnd open to the
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possibility that they could be not guilty of the
firearmoffense? |s that possible? 1Is it possible

t hat sonebody could be guilty of trafficking in drugs
but at the sane tinme not intend for a weapon to becone
an integral part of the offense?

Wal | ace' s counsel then asked this question, in a rephrased
manner, to the potential jurors sitting on rows one, two, and
three. |If the jurors raised their hand, Wall ace's counse
engaged in a colloquy with themregarding their concerns. After
it becane apparent that there was consi derabl e confusi on anong
the jurors as to which party bore the burden of proving that the
.38 cal i ber weapon was used or carried during and in relation to
the drug trafficking charges, the prosecutor asked the court

to intervene at this point and instruct [the venire]
that the burden of proof is on the governnent and that
certainly the governnent has got to prove that they
used or carried a firearmduring and in relation to the
comm ssion of the crinmes alleged in counts one and two
and they should basically follow the court's
instructions and hold the governnment to its burden of
proof . . . | nmean, they seemto be adrift at sea here
wth the idea of the basic rules of the gane here.

The district court agreed with the prosecutor and adnoni shed the
jury at |ength:

| feel like you have got a |ot of confusion about
this and I want to kind of straighten out things and
get us back on an even keel here.

On count three, M. Willace is accused of
knowi ngly, intentionally, and unlawfully, during and in
relation to the drug trafficking crinmes alleged in
counts one and two of this indictnent, used and carried
a firearm

The governnent is required to prove to you beyond
a reasonabl e doubt, before you could find M. Wall ace
guilty of this crinme, the governnent is required to
prove to you, first of all, that there was a drug
trafficking crime; in other words, they would have to
prove either count one or on count two or both count
one and count two, that would be the first thing they
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woul d have to do. The second thing they would have to
do would be to prove to you use and carrying of the
firearmduring and in relation to the drug trafficking
crime. And the question is whether or not there are
any of you who could not follow that |aw, but, rather,
woul d convict M. Wallace of count three of the
indictnment only if the governnent proved that he
possessed a firearm

He's not being accused of illegally possessing a
firearm that's not what count three says. Count three
says using and carrying a firearmduring and in
relation to the two drug trafficking offenses that are
al l eged in count one and count two respectively.

So, | want to be sure you understand the question.
What counsel wants to know is are you going to convict
M. Wallace of count three if the governnent just
proves to you that he possessed a firearm That's what
we need to know. And | amtelling you that the
governnent has to prove to you nore than sinply M.
Wal | ace possessed a firearm They've got to prove nore
to you.

The court then asked each row of the venire panel whether, if the
gover nnent proved beyond a reasonabl e doubt that Wall ace
possessed a firearm there was anyone who "would require M.
Wal | ace to cone forward and explain to you why he had the gun or
what he was doing with it or whatever . . . . " No nenber of the
venire raised their hand in the affirmative.

Wal | ace then noved to strike jurors 4, 10, 25, 26, and 27
for cause-- the jurors who had raised their hand in response to
t he question posed by Wallace's counsel. Jurors 25, 26, and 27
were not individually questioned by Wal |l ace' s counsel prior to
the court's adnmoni shnent. After the court's adnoni shnent,
however, the court re-posed Wallace's initial question and these
jurors did not raise their hand again.

In response to Wall ace's notion to strike these jurors for

cause, the prosecutor suggested that the court "interview those



five people, either separately or sonehow, to nmake sure that our
record is clear on this point so that we don't have to retry this
case later." The court agreed and individually questioned each
of the five venire nenbers chall enged by Wall ace for cause. Both
Wal | ace's attorney and the prosecutor were permtted to question
the venire nenbers. After questioning of these five venire
menbers was conpl eted, the court struck one venire nmenber for
cause and denied Wall ace's request to strike another.

"The district court has broad discretion in conducting voir
dire and the reviewing court will not overturn its decision
regarding inpartiality absent a clear abuse of discretion.”

United States v. Shannon, 21 F.3d 77, 82 (5th Cr.), cert.

denied, 115 S. . 260 (1994); United States v. Rodriquez, 993

F.2d 1170, 1176 (5th Gr. 1993), cert. denied, 114 S. C. 1547

(1994). Furthernore, an abuse of discretion will be found only
if the questioning of prospective jurors is insufficient to
permt a defendant to exercise a "reasonably know edgeabl e ri ght
of challenge.” 1d. Included within the district court's

di scretion during voir dire is the power to submt proposed

gquestions to prospective jurors. United States v. Quiroz-

Her nandez, 48 F.3d 858, 868 (5th Cir.), nodified on other

grounds, 1995 U.S. App. LEXIS 10311 (5th Gir. My 8, 1995).
"[T]he inquiry is whether the procedure used for testing
inpartiality created a reasonabl e assurance that prejudice would
be discovered if present.” [d. at 868 (internal quotation and

citation omtted); see also United States v. Parker, 877 F.2d




327, 331 (5th Cr.) (hybrid procedure of questioning jurors as a
group and i ndividually upheld because "reasonabl e assurance t hat
prejudi ce woul d be discovered, if present.") (internal quotations

and citation omtted), cert. denied, 493 U S 871 (1989).

Wal | ace contends that he "was never permtted to flush out
the basis for hands raised in response to [WAll ace's counsel' s]
question, which question addressed the nost fundanental ability
of the potential juror to be inpartial." WAllace does not
expl ain, however, how the district court's adnoni shnent |left him
W t hout sufficient information upon which to exercise his
chal | enges for cause or otherwise limted his discovery of juror
prejudice. The record is clear that Wall ace's counsel was
permtted to question these jurors individually. Moreover, the
court's adnoni shnent was not m sleading, it helped clarify for
the venire that the governnent bore the burden of proof, and, if
anyt hi ng, appears to have hel ped, not hindered, discovery of
potential prejudice. Under these circunstances, we cannot say
that the district court clearly abused its discretion by
adnoni shing the jury and thereafter questioning the five jurors

who had expressed confusion.

B. Challenge for Cause.

Wal | ace next argues that the district court erred in
refusing Wall ace's request to strike juror twenty-six, M.
Schm dt, for cause. Specifically, Wallace contends that

Schm dt's prejudice was reveal ed when she replied as follows to a



gquestion regarding the burden of proof with regard to count three
(i.e., the firearns charge):
My problemis that | think that if sonmebody has a
weapon and that he's a threat, whether it's being
brandi shed or used. To ne, that's just directly |inked
wth what he is being charged with. | just think that
a weapon is a weapon, | don't distinguish the fact that
he is using or that he is brandishing it or holding it
in any manner no matter what it is, it's being used as
a threat.
After a prolonged disquisition with the court, however, the
foll ow ng exchange took pl ace:
THE COURT: So, in other words, the nere possession of
t he gun woul d not be enough for you because you want to
hear all the evidence, right?
M5. SCHM DT: That's right.
Wil e the Sixth Arendnent undoubtedly guarantees a right to an
inpartial jury which will render a verdict based solely on the

evi dence presented in court, see lrvin v. Dowd, 366 U S. 717

(1961); United States v. Apodaca, 666 F.2d 89, 94 (5th Cr.),

cert. denied, 459 U S. 823 (1982), the party asserting a

chal | enge for cause nust prove "actual prejudice." Apodaca, 666
F.2d at 94. Moreover, whether the party asserting a chall enge
for cause has nmet this burden is a matter commtted to the

di scretion of the trial judge and will not be disturbed unl ess

the error is manifest. MI'Mn v. Virginia, 500 U S. 415, 427-28

(1991).

In the case at hand, Wall ace contends in a conclusory
fashion that he was prejudiced by the court's refusal to strike
Schm dt for cause, yet he proffers no theory to explain how
Schm dt's responses reveal an actual prejudice against him
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Mor eover, Wall ace does not cite a single authority to support his
contention of prejudice but nerely states that he requested that
the juror be struck and that "this request was denied." Because
VWl | ace points us to no authority supporting his contention, we
cannot conclude that the district court commtted an error, nuch
| ess a mani fest error, by denying Wall ace's request, and we nust
affirm See FED. R App. P. 28(a)(6) ("The [appellant's] argunent
must contain the contentions of the appellant on the issues
presented . . . with citations to the authorities, statutes, and

partes of the record relied on. . . ."); United States v.

Heacock, 31 F.3d 249, 258 (5th Gr. 1994) (noting that the
failure to present supporting authority for an argunent

ef fectively abandons such argunent on appeal); accord Waver V.

Puckett, 896 F.2d 126, 128 (5th Cr.), cert. denied, 498 U S. 966

(1990) .

C. Sufficiency of the Evidence.

Wal | ace contends that there is insufficient evidence to
support his conviction for violation of 18 U S.C. 8§ 924(c) (1)
whi ch states:

(c)(1) Woever, during and in relation to any

crime of violence or drug trafficking crime . . . uses

or carries a firearm shall, in addition to the

puni shnment provided for such crinme of violence or drug

trafficking crinme, be sentenced to inprisonnent for

five years . :
18 U.S.C. § 924(c).
Specifically, Wallace argues that "[t]here was no evi dence that
[ Wal | ace] used the weapon during the conm ssion of the offense.
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Nor was there any evidence that [Wallace] carried the weapon
“during and in relation to' the comm ssion of the offense.

The scope of our review of the sufficiency of the evidence
after conviction by a jury is narrow. W nust affirmif a
reasonable trier of fact could have found that the evidence

established guilt beyond a reasonable doubt. United States v.

Mergerson, 4 F.3d 337, 341 (5th Gr. 1993), cert. denied, 114 S.

Ct. 1310 (1994). We nust consider the evidence in the |ight nobst
favorable to the verdict, including all inferences that can be

drawn therefrom United States v. Pigrum 922 F.2d 249, 253 (5th

Cr.), cert. denied, 500 U.S. 936 (1991). The evi dence need not

excl ude every reasonabl e hypot hesis of innocence or be wholly
i nconsi stent with every concl usion except that of guilt, and the
jury is free to choose anong reasonabl e constructions of the

evi dence. ld. at 254; accord United States v. Bell, 678 F.2d

547, 549 (5th Cir. 1982) (en banc), aff'd, 462 U.S. 356 (1983).
In order to obtain a conviction against Wal |l ace under 8§
924(c), the governnent nust prove, beyond a reasonabl e doubt,
that: (1) Wallace commtted a drug-trafficking crime; and (2) he
knowi ngly used or carried a firearm (3) during and in relation

to the drug-trafficking crinme. United States v. WIlis, 6 F.3d

257, 264 (5th Cr. 1993). Wallace challenges the sufficiency of
the governnent's evidence only with regard to the third el enent--
nanmel y, whether Wallace used the .38 caliber gun "during and in

relation to" the substantive counts of conspiracy and ai di ng and

abetting. |In order to establish a nexus between a firearmand a
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drug-trafficking offense, the governnent need not prove that the
gun was actually used or brandished; all that is required is
proof that "the firearmfacilitated or had a role in the crineg,
such as enbol deni ng an actor who had the opportunity or ability
to display or discharge the weapon to protect hinself or
intimdate others, whether or not such display or discharge in

fact occurred . . . ." United States v. Coburn, 876 F.2d 372,

375 (5th Gr. 1989) (quoting United States v. Stewart, 779 F.2d

538, 540 (9th Cr. 1985)) (enphasis added). |Indeed, a conviction
under 8§ 924(c) may be maintained if the governnment proves that
the firearm"was available to provide protection to the defendant
in connection with his engagenent in drug trafficking." WIIis,
6 F.3d at 264 (internal quotations and citation omtted).

In the case at bar, the gun was found | oaded and within
arms reach of Wallace. Moreover, because the gun was inside an
unzi ppered portion of a cellular phone bag, it was readily
accessi ble. These facts, construed in the |ight nost favorable
to the verdict, would permt a reasonable juror to infer that the
gun was present in the vehicle for the personal protection of
Wal | ace during and in relation to the drug-trafficking offense.
The fact that Wallace and a co-worker testified that \Wallace
carried a gun to work for personal protection and that Smth
testified that she did not know that the gun was in the car,
while certainly rel evant, does not prevent a reasonable jury from
concl udi ng that the gun was being used to provide protection

during the comm ssion of the drug-trafficking offense. A jury is
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free to choose anong reasonabl e constructions of the evidence,
and the governnent's theory argued at trial-- that the gun was
present for purposes of providing protection during the drug-

trafficking offense-- is a reasonabl e construction that we may

not di sturb.

D. Doubl e Jeopardy.

In a related argunent, Wallace contends that because there
is no evidence that the gun played a role in the drug-trafficking
of fense, inposing an additional five-year sentence under 8§ 924(c)
vi ol ates the Doubl e Jeopardy Clause. U S. Const. anend. V. In
i ght of our conclusion above that there is sufficient evidence
to support the jury's verdict with regard to count three, this

argunent is likew se without nerit.?

E. | ndi ct rent Vari ance.
VWal |l ace's final contention is that there was a "defective
vari ance between the indictment and the evidence as to count

three." Specifically, Wallace states that, under the indictnent,

! To the extent that Wallace's argunent nay be construed as
a direct attack on the constitutional validity of 8§ 924(c)
itself, we have explicitly held that 8 924(c) does not violate
t he Doubl e Jeopardy Clause. See, e.q., United States v.
Mnnifield, No. 93-4368 (5th Cr. Mr. 10, 1994) (unpublished
opi nion) (holding that 8 924(c) does not violate Doubl e Jeopardy
Clause in relation to predicate drug-trafficking offense because
it requires additional proof that firearmwas used or carried in
relation to the drug offense); cf. United States v. Singleton, 16
F.3d 1419 (5th Cr. 1994) (holding that 8§ 924(c) does not violate
Doubl e Jeopardy Cause in relation to carjacking conviction under
18 U.S.C. § 2119).
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t he governnent was required to prove that Wallace commtted the
other two offenses (i.e., conspiracy and aiding and abetting)
"knowi ngly, intentionally, and unlawfully,” with respect to the
firearm Thus, Wallace argues, the indictnment requires proof of
an additional elenent not required in the statute-- nanely, that
the of fenses were commtted "unlawfully"-- and hence, the
governnment nust prove this additional "unlawful" elenent in order
to carry its burden of proof.

The Sixth Crcuit addressed this issue in United States V.

Christian, 942 F.2d 363, 367 (6th Cr. 1991), cert. denied, 502

U.S. 1045 (1992), and concl uded:

Unl awf ul ness i s not an el enent
of 924(c). The conviction based upon proof of the elenents

conprising section 924(c) will not be set aside because of an
excess allegation in the conplaint unless that allegation in sone
way prejudices the defendant-- in this case there was no

prejudi ce; the use of "unlawfully" in the indictnent was nere
sur pl usage.

Id. at 367. W agree. |In this case, the use of the term
"unlawful l y" nmerely conveyed to Wall ace that the governnent
believed his conduct to be against the law cited in the
indictment. It did not, therefore, expand the scope of the
statute or inpose upon the governnent a hi gher burden of proof
but was, as the Sixth Crcuit correctly concluded, "nere

surplusage."” Accordingly, this argunent is wthout nerit.

I11. CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED
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