IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20520
Summary Cal endar

| DA F. NAULS,
Pl ai ntiff-Appellant,
V.
THE CLOROX COMPANY,
Def endant - Appel | ee.

Appeal Fromthe United States District Court
for the Southern District of Texas
( CA- H 92- 3983)

(May 12, 1995)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM !

Appellant Ida F. Nauls (Nauls) appeals from the district
court's order denying her notion for relief from judgnent under

Rul e 60(b) of the Federal Rules of G vil Procedure. Because the

!Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



district court did not abuse its discretion in denying the notion,
we affirm
BACKGROUND

Nauls filed a civil conplaint against The C orox Conpany
(Corox), alleging age discrimnation, workers' conpensation
retaliation, and intentional infliction of enotional distress.
Clorox filed an answer denying Naul s's all egations, and on January
14, 1994 filed a notion for sunmmary judgnment with an acconpanyi ng
menor andum

Under Rule 6D of the | ocal rules of the federal district court
for the Southern District of Texas, a response to an opposed notion
must be filed within 20 days from the date that the notion was
filed. Because Clorox's notion was served by mail, three days are
added to the tine period under Rule 6(e) of the Federal Rules of
Cvil Procedure. Therefore, the deadline for filing a response to
Clorox's notion for sunmary judgnent was February 7, 1994. Nauls
did not seek an extension of the response deadline and did not file
a response to Clorox's notion until April 18, 1994. The district
court issued an order and judgnent granting Clorox's notion for
summary j udgnent before Nauls filed her response. Nauls then filed
a notion for "reconsideration"” over ten days after the entry of the
district court's judgnent. The district court denied Nauls'
motion. Nauls tinely filed a notice of appeal fromthe denial of

this notion.?

! The appeal was dismissed by the Cerk of Court for want of
prosecution for failure to Pay t he docketing fee and order the
transcript within the tine fixed by the rules. See Loose Papers.
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DI SCUSSI ON

Naul s contends that the district court erred in finding that
there was no genuine issue of material fact and in granting a
summary judgnent in favor of C orox. Naul s maintains that to
defeat a notion for sunmary judgnent a plaintiff need not present
sufficient proof to neet the burden of persuasion, but is only
required to present sufficient evidence to raise a genui ne i ssue of
fact. Naul s contends that sunmmary judgnent is inappropriate
because she has presented evidence of discrimnatory intent and a
causal link between her discharge and her workers' conpensation
claim and because C orox cannot rebut her claimw thout raising
genui ne issues of material fact.

Naul s' s postjudgnent notion was filed over ten days after the
entry of the district court's judgnent. Therefore, it is treated
as a notion for relief fromthe judgnent under Rule 60(b) of the

Federal Rules of Civil Procedure. See Ford v. Elsbury, 32 F.3d

931, 937 n.7 (5th Cr. 1994). Review is |imted to whether the
district court abused its discretion in denying the Rule 60(b)

nmot i on. Carim Vv. Roval Caribbean Cruise Line, Inc., 959 F.2d

1344, 1345 (5th Gr. 1992). "It is not enough that the granting of
relief mght have been perm ssible, or even warranted -- deni al
must have been so unwarranted as to constitute an abuse of

discretion.” Seven Elves, Inc. v. Eskenazi, 635 F. 2d 396, 402 (5th

Gir. 1981).

However, the Cerk of Court subsequently granted Nauls's notion
for reinstatenent of the appeal. 1d.



Cenerally, the denial of a Rule 60(b) notion does not bring up

t he underlying judgnent for review. See Harrison v. Byrd, 765 F. 2d

501, 503 (5th Cr. 1985). However, if the Rule 60(b) notion is
filed within the appeal period and if the court in granting the
earlier judgnent "overlooked and failed to consider sone
controlling principle of law, the district court may abuse its
di scretion” by not providing Rule 60(b) relief even if the |osing
party did not file a tinely notion for new trial or appeal. |[d.
Under Rule 60(b), the district court may relieve a party from
a final judgnent for the followng reasons: (1) mstake,
i nadvertence, surprise, or excusable neglect; (2) newy discovered
evi dence which by due diligence could not have been di scovered in
time to nove for a new trial under Rule 59(b); (3) fraud,
m srepresentati on or ot her m sconduct of the adverse party; (4) the
judgnent is void; (5) the judgenent has been satisfied, rel eased or
di scharged, or a prior judgnent on which it is based has been
reversed or vacated; or (6) any other reason justifying relief from
the operation of the judgnent. Fed. R Cv. P. 60(b). In
considering a Rule 60(b) notion, the district court shoul d consi der
the followng factors: (1) final judgnents should not be disturbed
lightly; (2) a Rule 60(b) notion is not to be used as a substitute
for appeal; (3) the rule should be interpreted |liberally in order
to do substantial justice; (4) whether the notion was made within
a reasonable tine; (5 if the judgnent was a default or dism ssal
wi t hout consideration of the nerits, whether the interest in

deci ding cases on the nerits outweighs the interest inthe finality



of judgnents; (6) whether there are any intervening equities that
would meke it inequitable to grant relief; and (7) any other
factors relevant to the justice of the judgnent under attack.

Edward H. Bohlin Co., Inc. v. Banning Co., Inc., 6 F.3d 350, 356

(5th CGr. 1993) (citing Seven Elves, Inc., 635 F.2d at 401).

Relief is appropriate under Rule 60(b)(6) "only if extraordinary

circunstances are present.” Anerican Totalisator Corp. v. Fair

G ounds Corp., 3 F.3d 810, 815 (5th Gr. 1993).

The district court deni ed Naul s' s "notion for
reconsi deration" of the summary judgnent in favor of Corox. The
district court noted that Nauls failed to file atinely response to
Clorox's motion for summary judgnent within the deadline and
provided no reason for the delay. The district court also noted
that Naul s's response, which was attached as an exhibit to her
nmotion and included excerpts from her deposition as evidence, did
not present sufficient evidence to raise a genuine issue of fact
that woul d preclude the granting of a summary judgnent.

Naul s has not shown that the district court's denial of her
Rul e 60(b) notion was so unwarranted as to constitute an abuse of
discretion. In her notion, Nauls contends only that the district
court erred in granting the notion for summary j udgnent because she
now wants to show that genuine issues of material fact exist.
Naul s does not allege any of the specific grounds for a Rule 60(b)
notion exist. She has not shown that the district court's deni al
of her notion was based on a fundanental m sconception of |aw

warranting relief under Rule 60(b). She has also failed to



establish that "extraordinary circunstances are present” which
woul d require relief under Rule 60(b)(6). Further, Nauls's notion

does not fall within the exception established by Harrison v. Byrd;

al though Nauls's notion was filed within the thirty-day appeal
period, she did not allege that the district court "overl ooked or
failed to consider a controlling principle of law' concerning
either her age discrimnation claimor her workers' conpensation

retaliation claimas required by Harrison. See Harrison, 765 F. 2d

at 503. Rather, she presented an argunent and supporting evi dence
for the first tinme. Nor has Nauls provided any expl anation for her
delay to this court; she briefs the appeal as though the underlying
j udgnent were on appeal and as though her response had been tinely
filed and consi dered. As noted above, review of the underlying
judgnent of the district court is precluded. |d.
CONCLUSI ON

Because Naul s has not shown that the district court abused its

discretion in denying her notion, the judgnent of the district

court 1s AFFI RVED



