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PER CURI AM *

After pleading guilty in state court to cocai ne possessi on and
burglary, Roy Jackson Pierce filed a petition for wit of habeas
corpus under 28 U S.C. 8 2254 (1988), alleging that the State had
violated the conditions of his plea agreenent. The district court
dismssed his habeas petition and Pierce has appealed the

dismssal. W affirm

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



I

Roy Jackson Pierce plead guilty in a Texas court to one count
of burglary of a habitation with intent to conmt theft, for which
he was sentenced to fifteen years' inprisonnent, and one count of
possessi on of cocaine, for which he was sentenced to ten years'
i npri sonnent . The court ordered that the sentences run
concurrently, and revoked Pierce's parole on a prior conviction.
The prior conviction had carried a twenty-five-year sentence, the
remai ni ng si xteen years and ei ght nonths of which the court ordered
Pierce to serve concurrent with his new sentences. Pierce |ater
filed a notion in the trial court in which he alleged that the
State had broken its promse in his plea agreenent that he woul d
receive credit for flat tinme served and good tinme earned on his
prior twenty-five-year sentence. Based on these allegations, he
moved to withdraw his guilty pleas or, alternatively, for a nunc
pro tunc judgnent ordering that his credit be restored. The trial
court subsequently issued a nunc pro tunc judgnent ordering that
Pierce receive credit for all flat tine served and good tine earned
on his twenty-five-year sentence.

When he did not receive his good-tinme credit, Pierce filed a
petition for habeas corpus in state court, alleging that his guilty
pl eas were not knowi ng and intelligent because the prosecutor had
i nduced the pleas by prom sing himthat he would be credited with

his accrued good tine.! Pierce pointed to the nunc pro tunc

1 Based on docunentati on provided by the State, the federal nmgistrate

j udge concl uded t hat Pierce had been given credit for his flat time in accordance
with the plea agreenent. Pierce did not object to the nagistrate judge's
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j udgnent as evidence that the plea agreenent had contained such a
prom se,? but the state habeas court obtained an affidavit from
Pierce's attorney in which he stated that the prosecution made no
representation to Pierce that the anmount of tinme Pierce would have
to serve on his prior sentence would be affected by his guilty
plea.® Based on this affidavit, and with no nention of the nunc
pro tunc judgnent, the state court denied Pierce habeas relief.
The Texas Court of Crim nal Appeals affirned.

Havi ng exhausted his state renedies, Pierce petitioned for
federal habeas relief. The magistrate judge found no support for
Pierce's allegation, concluding that the nunc pro tunc judgnent
constituted evidence only that the state court had m sinterpreted
state |aw The magi strate judge deferred to the state court's

finding that the affidavit filed by Pierce's trial attorney

finding, thereby forfeiting future review of this issue. See Nettles v.
Wai nwight, 677 F.2d 404, 410 &n.8 (5th Cir. 1982) (finding that party who fails
to file witten, specific objections to a nagistrate's proposed findings and
reconmendations is barred "fromattacki ng on appeal factual findings accepted or
adopted by the district court except upon grounds of plain error or manifest
injustice"). W agree with the district court that the State provided solid
docunent ation that Pierce received credit for flat time served. See al so Ednond
v. Collins, 8 F.3d 290, 293 n.7 (5th Cir. 1993) (citing Nettles).

2 Pierce agrees with the State that the nunc pro tunc judgnent is
invalid, see infra note 4, but contends that the judgnment supports his claim
because it was issued by the trial judge after a hearing on his notion to
withdraw his guilty pleas, in which he argued that he was denied flat-tine and
good-tine credit in violation of the plea agreenment. Pierce argues that the
trial court would not have gone to the trouble and expense of issuing the
judgnent if it did not believe that Pierce was incorrectly denied flat-tinme and
good-time credit.

3 The affidavit states:

On May 2, 1989, M. Pierce pled guilty pursuant to a plea agreenent. The
agreenent stipul ated that the sentences in the primary cases woul d run concurr ent
with a prior twenty-five year sentence.

It was never represented to M. Pierce that the primary cases woul d af f ect
the anount of tinme that he had already served on the 25 year sentence.

M. Pierce believed that the primary cases would affect the 25 year
sentence. | told himl did not know what the effect would be.
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evidenced the terns of the plea agreenent, and recomended
dism ssal of Pierce's petition. Over Pierce's objections, the
district court adopted the findings and recomendati ons of the
magi strate judge and dism ssed the petition. Pi erce appeal s,
claimng that the district court incorrectly accorded a presunption
of correctness to the state court's finding that his attorney's
affidavit evidenced the terns of the plea agreenent.
I

Under 28 U S. C. 8 2254(d), "a federal court is to accord a
presunption of correctness to findings of state court proceedi ngs
unless particular statutory exceptions to 8§ 2254(d) are
inplicated." WIllianms v. Collins, 16 F.3d 626, 631 (5th Gr.),
cert. denied, __ US __ , 115 S. C. 42, 129 L. Ed. 2d 937
(1994). "We reviewthe district court's findings for clear error,
but deci de any issues of |awde novo." DeVille v. Witley, 21 F. 3d
654, 656 (5th Cr.), cert. denied, = US |, 115 S C. 436
130 L. Ed. 2d 348 (1994).

Pierce clains that his guilty pleas are invalid because they
were induced by false prom ses that he would not |ose any of his
accrued good tinme.* |If a defendant's quilty plea rests to any

significant degree on a promse made by the governnent, that

4 The State correctly asserts that Pierce under Texas |aw | ost all of

hi s good-tine credit upon pleading guilty to burglary and possessi on of cocai ne.
See Tex. CGov't Code Ann. § 498.004(b) (Vernon Supp. 1994) (stating that an
inmate forfeits all good-tinme credit upon revocation of parole). Because the
award or denial of good-tine credit is an adm nistrative decision left to the
di scretion of the Texas Departnment of Criminal Justice))lnstitutional D vision

the nunc pro tunc judgnent ordering an award of good-tine credit was invalid.
See Inre S.B.C., 805 S.W2d 1, 6 (Tex. App.))Tyler 1991, wit denied) (holding
that trial court has no authority to issue instructions or otherwise interfere
wi th decision of agency regarding award or denial of good-tine credit).
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prom se nust be fulfilled. Santobello v. New York, 404 U S. 257,
262, 92 S. Ct. 496, 499, 30 L. Ed. 2d 427 (1971) (suggesting that
defendants be allowed to replead if prom se cannot be granted);
United States v. Palonpb, 998 F.2d 253, 256 (5th Cr.), cert.
denied, = US. __ , 114 S. C. 358, 126 L. Ed. 2d 322 (1993).
Wile "a voluntary and intelligent plea of guilty nmnade by an
accused person . . . may not be collaterally attacked," a plea
agreenent that was induced by unkept prom ses is involuntary and
the conviction cannot stand. Mabry v. Johnson, 467 U.S. 504, 508,
509, 104 S. O . 2543, 2546-47, 2547, 81 L. Ed. 2d 437 (1984). "An
unkept plea bargain is a basis for the grant of habeas relief if
the petitioner can prove the existence of the allegedly broken
plea.”" Bonvillain v. Blackburn, 780 F.2d 1248, 1251 (5th Gr.),
cert. denied, 476 U S. 1143, 106 S. C. 2253, 90 L. Ed. 2d 699.
(1986) . "To prove the existence of the plea bargain, the
petitioner nmust prove: 1) exactly what the terns of the all eged
prom ses were; 2) exactly when, where, and by whom such a prom se
was nmade; and 3) the precise identity of an eyewitness to the
promse.'" Id. (quoting Hayes v. Maggio, 699 F.2d 198, 203 (5th
Cir. 1983); accord DeVille, 21 F.3d at 658.

The district court accorded a presunption of correctness to
the state court's finding that the attorney's affidavit rather than
the nunc pro tunc judgnent evidenced the ternms of the plea

agreenent. Pierce contends that the state court's finding was not



entitled to such a presunption under 8§ 2254(d),® arguing that (1)
the record as a whole does not support the finding, (2) the
factfindi ng procedure enpl oyed by the state court was not adequate
to afford a full and fair hearing, and (3) the material facts were
not adequately devel oped at the state court hearing.?

Pierce contends that the record as a whole does not support
the district court's determnation that the State never prom sed
himthat he would receive credit for accrued good tine. "If the
record as a whol e does not fairly support the finding, the finding
is not entitled to the presunption of correctness.” Janes v.
Wiitley, 39 F.3d 607, 609-10 (5th G r. 1994), cert. denied,

Uus __, 115 S. C. 1704, ___ L. Ed. 2d ___ (1995); accord
Arnmstead v. Scott, 37 F.3d 202, 206 (5th Gr. 1994), cert. deni ed,
___US __,115S C. 1709, L. Ed. 2d ___ (1995). However,
we are highly deferential to the state court's determ nation of

whet her the record fairly supports state court findings. Janes, 39

5 28 U.S.C. § 2254(d) provides in pertinent part:

In any proceeding instituted in a Federal court by an application
for wit of habeas corpus by a person in custody pursuant to the
judgnent of a State court, a determination after a hearing on the
nerits of a factual issue, made by a State court of conpetent
jurisdictionin a proceeding to which the applicant for the wit and
the State or an officer or agent thereof were parties, evidenced by
awitten finding, witten opinion, or other reliable and adequate
witten indicia, shall be presumed correct, unless the applicant
shall establish or it shall otherw se appear, or the respondent
shal | admt))

(2) that the factfinding procedure enployed by the
State court was not adequate to afford a full and fair
heari ng;

(3) that the material facts were not adequately
devel oped at the State court hearing;

6 We liberally construe the briefs of pro se appellants. Yohey v.
Collins, 985 F.2d 222, 225 (5th GCr. 1993).
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F.3d at 610 (citing Rushen v. Spain, 464 U S. 114, 120, 104 S. C
453, 456, 78 L. Ed. 2d 267 (1983)). "This deference requires that
a federal habeas court nore than sinply disagree with the state
court before rejecting its factual determnations.” Marshall v.
Lonberger, 459 U S. 422, 432, 103 S. . 843, 850, 74 L. Ed. 2d 646
(1983); accord Janes, 39 F. 3d at 610. Both the absence of positive
proof of the petitioner's claim and an anbi guous record provide
fair support for a state court's finding. Janmes, 39 F.3d at 610
(citing Wi nwight v. Goode, 464 U. S. 78, 85, 104 S. Ct. 378, 382-
83, 78 L. Ed. 2d 187 (1983)).

Pierce insists that the state-court docunents, nanely his
motion to withdraw his guilty pleas, the judgnent nunc pro tunc,
and the affidavit fromhis trial attorney, support his contention
that he was prom sed his good-tinme credit in return for his guilty
pleas.’” The state court, however, put nore weight on the affidavit
from Pierce's attorney, in which the attorney stated that no
representations were ever made to Pierce as to how new convi ctions
woul d affect the tinme remaining on his twenty-five-year sentence.
The state court's finding as to the plea agreenent is supported by
the record as a whol e because it is supported by an affidavit from
Pierce's attorney, see Sawers v. Collins, 986 F.2d 1493, 1504 (5th
Cr.) (accepting affidavit from petitioner's attorney as

di spositive of all issues of material fact in state proceeding),

! Pierce argues that his attorney's affidavit does not refute his

contention that he was "counsel ed on his ability toretain good tine credit," and
therefore cannot support the state's finding of no broken plea bargain. He
further argues that the affidavit actually supports his allegation because it
denonstrates his interest in keeping his good-time credit.
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and Pi erce cannot counter the affidavit with either positive proof,
see Janes, 39 F.3d at 610 (holding that state-court findings are
supported by record if petitioner cannot offer positive proof to
counter state court's inferences fromrecord), cert. denied,

US _ , 113 S. C. 2405 124 L. Ed. 2d 300 (1993), or direct
evi dence, see Lincecumv. Collins, 958 F.2d 1271, 1279-80 (5th

Cr.) (holding consideration of conpeting affidavits or affidavit
contradicting conclusory all egati ons of petitioner adequat e support
for state-court finding), cert. denied, = US | 113 S. .
417, 121 L. Ed. 2d 340 (1992).

Pierce also contends that the factfinding procedure enpl oyed
by the state court was not adequate to afford a full and fair
hearing and, inthe alternative, that the state court's hearing did
not adequately develop material facts. Section 2254(d) provides
that federal courts owe no deference to state court determ nations
made under either circunstance. See § 2254 (according a
presunption of correctness to state-court determ nations nade
"after a hearing on the nerits of a factual issue, . . . unless the
applicant shall otherwi se establish or it shall otherw se appear

(2) that the factfinding procedure enployed by the State
court was not adequate to afford a full and fair hearing; [or] (3)
that the material facts were not adequately devel oped at the State
court hearing").

"State courts do not necessarily have to hold |live evidentiary
hearings for the presunption [of correctness] to attach, but nmay,

i n appropriate circunstances, resolve factual disputes on the basis
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of witten affidavits." Lincecum 958 F.2d at 1279 (citing May v.
Collins, 955 F.2d 299, 315 (5th Cir.), cert. denied, 504 U S. 901,
112 S, C. 1925, 118 L. Ed. 2d 533 (1992)). "[I]t is necessary to
exam ne in each case whether a paper hearing is appropriate to the
resolution of the factual disputes underlying the petitioner's
claim" My, 955 F. 2d at 312 (finding paper hearing appropriate if
conducted by trial judge). Although different judges presided over
Pierce's original trial and the state court's hearing, the state
court hearing was appropriate given that Pierce provided no direct
evidence to support his allegation. See Lincecum 958 F.2d at
1279-80 (holding that defendant's conclusory allegations, absent
any concrete evidence, do not mandate live evidentiary hearing).
We recently held that a so-call ed "paper hearing" may be sufficient
to resolve a petitioner's allegation that his guilty plea was
i nduced by false promses. See Arnstead, 37 F.3d at 208 (hol ding
that attorney's affidavit, requested by court and contradicting
petitioner's fal se prom se al |l egati ons, was di spositive of coercion
i ssue). Thus, we hold that Pierce did receive a full and fair
hearing on his allegations. Furthernore, if an affidavit "soundly
refutes" a petitioner's allegation, then no material issues of
fact are left unresolved by the affidavit. Sawers, 986 F.2d at
1504. Because the affidavit filed by Pierce's attorney soundly
refutes Pierce's allegation, we find that the state court hearing
adequat el y devel oped the material facts.

As none of the exceptions listed under 8§ 2254(d) apply, the

district court properly accorded a presunption of correctness to
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the state court's finding that the attorney's affidavit rather than

the nunc pro tunc judgnent evidenced the terns of the

pl ea

agreenent.® Thus, the district court properly dismssed Pierce's

petit

ion for federal habeas relief.

For the foregoing reasons, we AFFIRM the district court's

deni al of habeas relief.

8

Pi erce further contends that the evi dence of the contents of his plea
agreenment should have been further developed by the district court
evi dentiary hearing.

The circunstances . . . under which federal evidentiary hearings
nmust be held are nearly identical to the circunstances under which
federal habeas courts do not defer to state court findings of fact,
and, although the two issues are distinct, we have recogni zed t hat
a federal court's determination that a 8§ 2254(d) exception applies
will entitle a petitioner to an evidentiary hearing. Conversely, a
finding that one of the § 2254(d) exceptions does not apply should
normal Iy preclude the necessity for an evidentiary hearing

in an

Black v. Collins, 962 F.2d 394 (5th Gir.) (citations omtted), cert. denied, 504
U.S. 992, 112 S. . 2983, 119 L. Ed. 2d 601 (1992).
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