IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20507
Summary Cal endar

M R MKKILINEN, Trustee,
Pl ai ntiff-Appellant,
ver sus

CREATI VE PROPERTY MANAGEMENT CO.,
ET AL.,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA- H 94- 0913)

(June 5, 1995)
Before KING JOLLY, and DeMOSS, Circuit Judges.
E. GRADY JOLLY, Circuit Judge:”

The plaintiff M R MKkkilineni ("MKkkilineni"), proceeding
pro se, brought this action against the above listed defendants
claimng violations of his rights under 42 U S.C. 88§ 1981, 1982,
1983, and 3601; 18 U.S.C. 88 1962 and 1964 (RICO; the Cvil R ghts
Act of 1968, sections 804, 810, and 812; the Fourteenth Amendnent;

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



and the Gvil Rights Act of 1991, section 101; and requesting that
the district court grant a declaratory judgnent; an injunction (or
tenporary restraining order); and punitive and conpensat ory damages
in his favor. The district court denied relief on the basis of no
subject matter jurisdiction. For the reasons described bel ow, we
affirm

I

The origin of this action dates back to the fall of 1991, when
M kkilineni, a naturalized Indian-Anmerican, bought a condom ni um
for his daughters at the Canbridge Court Condom niunms in Houston
Texas, managed for the Canbridge Court Omers Association,
Inc. ("Canbridge Court"), by Creative Property Managenent Conpany
("CPM). As a part of the condom nium agreenent, M kkilineni
agreed to pay to CPM nonthly naintenance fees that represented
M kkilineni's share of operating expenses for the condom ni uns.
Thi s agreenent al so requi red Canbri dge Court through CPMto deliver
a copy of its statenent of incone and expenditures to its nenbers
at the tinme of the annual board of directors neeting, held each
January.

I n January 1992, these nai ntenance fees i ncreased from$119. 04
per nonth to $155.46 per nonth. In January 1993, the nonthly
mai nt enance fees were apparently again adjusted upward, pronpting
M kkilineni to request an accounting of the expenses. The record
is not clear on this point, but apparently CPM sent him a

general i zed accounti ng of expenses, but did not send Mkkilineni a



detailed accounting to his liking. MEkkilineni requested that CPM
bring a detailed accounting of the expenses to another nonthly
board neeting in early 1993, to which CPMresponded with an offer
for him to review the docunents at its office during nornal
busi ness hours. Because CPMdid not provide himwith the detailed
records in the manner he requested, MKkkilineni refused to pay the
increase in the nonthly mai ntenance fee. This dispute escal ated
fromthat point to a war of correspondence. Taking the offensive,
CPM inflicted several tangible injuries along the way by
di sconnecting Mkkilineni's cable service, towing his business's
truck from his designated parking space, refusing to accept his
personal checks, turning his debt over toits attorneys to coll ect,
twce threatening to sell the property under the provisions in
Texas Property Code Annotated 8§ 51.002, and denmanding that
M kkilineni cease and desist from using the property as a
honme/of fice. MKkKkilineni has not used the property since April 14,
1994. Stinging from wounds to his pride and pocketbook,
M kkili neni counter-attacked wththis lawsuit, alleging violations
of RICO and his civil rights under various provisions of federal
law and requesting a tenporary restraining order. Nanmed as
defendants are CPM Jame Taylor, CPMs property mnmanager for
Canbridge Court; Pat Ryan, an agent of Canbridge Court; Frank,
El nore, Lievens, Van Fleet, & Chesney, CPMs law firm and Richard
Li evens, the attorney with Frank, Elnore who directed collection

efforts agai nst M Kkkilineni on behalf of CPM In their answer, the



defendants denied Mkkilineni's allegations and asked that the
court dismss the conplaint based upon the affirmative defensives
of lack of subject matter jurisdiction and a failure to state a
cl ai mupon which relief can be granted.

At a hearing on the tenporary restraining order, the district
court dismssed the action wthout prejudice for want of
jurisdiction and refused to grant the tenporary restraining order.
M kkili neni now appeals, requesting that we vacate the district
court's order and remand for further proceedi ngs after all owi ng him
to anmend his conpl aint.

|1

M kkilineni raises only one error with the district court's
judgnent: he argues that the district court erred in finding that
it lacked jurisdiction to hear his clains. The defendants did not
file a brief, so we do not have the benefit of their argunents in
considering this appeal.

Because Federal Rule of G vil Procedure 12(b)(1) concerns the
district court's essential power to hear the case, the court is

"free to weigh the evidence and satisfy itself as to the existence

of its power to hear the case." MDPhysicians & Assocs. V. Texas

State Board of 1Ins., 957 F.2d 178, 181 (5th Cr. 1992).

"Jurisdictional issues are for the court--not a jury--to decide,

whet her they hinge on | egal or factual determ nations.”" WIIianson

v. Tucker, 645 F.2d 404, 413 (5th G r. 1981). Thus, the district

court has the power to dismss a conplaint for lack of subject



matter jurisdiction on any one of three separate bases: "(1) the
conpl ai nt al one; (2) the conpl aint suppl enented by undi sputed facts
evidenced in the record; or (3) the conplaint supplenmented by
undi sputed facts plus the court's resolution of disputed facts."
Id.

We nust accept the court's factual findings unless they are

clearly erroneous. NMDPhysicians, 957 F.2d at 181. In evaluating

a Rule 12(b)(1) notion, "'no presunptive truthful ness attaches to
the plaintiff's allegations, and the exi stence of di sputed materi al
facts will not preclude the trial court fromevaluating for itself

the nerits of jurisdictional clains. WIllianson, 645 F. 2d at 404

(quoting Mortensen v. First Federal Savings and Loan Assoc., 549

F.2d 884, 891 (3d Cir. 1977)).

Review ng the transcript of the district court's ruling from
the bench, it appears that the court ruled solely on the
defendants' Fed. R Cv. P. 12(b)(1) notion to dismss for |ack of
subject matter jurisdiction and did not reach the nerits of the
plaintiff's clains by considering the Rule 12(b)(6) notion to
dismss for failure to state a claim See id., 645 F.2d at 412.
| nstead, the court stated that having heard M Kkkilineni's testinony
and considered the evidence, it found that the case should be
di sm ssed wi thout prejudice for "want of jurisdiction.” The court

further stated that "the nature of [Mkkilineni's] claimas pled[?]

Wth his original and anmended conplaints, M kkilineni
attached as exhi bits copies of the correspondence which traced the



and as anplified by [his] testinony evidences that it is not the
type of claimthat Congress has authorized for federal courts to
handl e, and that it is not based upon any type of discrimnation
based upon race or national origin, but rather is a dispute that
arises out of accounting of incone, expenses, anounts of
assessnents and the general operations of the organization."
Record Excerpts, Tab C at 3.

W agree. Review ng this decision, we cannot say that the
district court was clearly erroneous when it found that this
di spute arose fromM kkilineni's dissatisfaction with the manner in
whi ch CPM spent funds on operating expenses at the condom ni uns,
not froma violation of constitutional rights. The district court,
in its discretion, devised a "nethod for making a determ nation

wth regard to the jurisdictional issue,"” Moran v. Kingdom of

Saudi Arabia, 27 F.3d 169, 172 (5th Gr. 1994), when at the hearing

it considered all of the correspondence that passed between the
parties, as well as the testinony of M Kkkilineni. Because we
cannot determine that these findings are clearly erroneous, we

affirmthe district court's judgnent.?

escal ation of this dispute.

2Mor eover, it is unclear to us what goal MKkilineni hoped to
achieve with this appeal. At the district court level, his
conpl ai nt was di sm ssed wi thout prejudice, which neant that he was
free to amend his conplaint and refile in federal court, or even
pursue an action in state court on state |aw grounds because this
di sm ssal did not operate as an adjudication on the nerits. See
F. R CGv. P. 41(b). On appeal, he asks us to remand for further
proceedings after allowng him an opportunity to anmend his



111
For the foregoing reasons, we hold that the judgnent of the
district court is

AFFI RMED.

conplaint, whichis, in essence, awshthat the district court had
al ready granted him



